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aes JouRNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence. 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JouRNAL 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 

In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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May a child sue his parent’s employer? 


The Doctrine of Parental Immunity 
And Respondeat Superior 


by A. A. KELLY 


HE TENNESSEE SUPREME COURT, 

on May 5, 1945, decided a case which 
should prove to be of much interest to em- 
ployers and their insurers. J. H. Graham, 
et al. v. Blanche Hughes Miller, Administra- 
trix, 187 S. W. (2d) 622; 22 CCH Automo- 
BILE CASES 984. The effect of this decision 
was to excuse the employers, who were 
guilty as joint tort-feasors along with the 
employee in bringing about the tortious 
death of the employee’s minor child, from 
liability. This case is one of first impres- 
sion upon this particular point. Beginning 
with the premise that a minor child has no 
right of action against its parent for an in- 
jury inflicted tortiously and pursuing the 
reasoning adopted by authorities wherein 
this rule of immunity to suit has been en- 
grafted as an exception to the doctrine of 
respondeat superior, the court carried the 
extension one step beyond the confines of 
the doctrine of respondeat superior. 


The decision, as stated, is the leading case 
upon this particular question. Likewise the 
extension of the rule of immunity as an 
exception to the doctrine of respondeat su- 
perior, is of very recent origin and is by no 


means firmly established by unanimous 
agreement of the authorities upon the 
question. 


For a full understanding of the reasoning 
in this case, the entire background for the 
decision should be considered. In this dis- 
cussion, the origin of the rule of immunity 
and its logical and gradual extension will 
be treated within the confines of this prop- 
osition: As a logical extension of the rule 
that a minor child may not recover from a 
parent in a tort action, such a child cannot 
sue the employer of the parent on the the- 
ory of respondeat superior, or as a joint tort- 
feasor in cases where the parent is the prin- 
cipal offender. 


Origin of the Doctrine of Immunity 


Suggestive of the doctrine that the sov- 
ereign is immune to suit or action, domestic 
relations create in law certain immunities to 
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suit between the parents to the relation 
while it exists. The recognized general 
rule is that neither spouse may sue the 


other in tort during coveture. Almost as 
generally recognized and applied in Amer- 
ica is the rule that a minor child has no 
right of action against its parent for an in- 
jury tortiously inflicted. 

The only common aspect of these two rules 
is the result reached by their application. 
Yet, they are often treated as kindred in 
principle and the former rule is much re- 
ferred to by way of analogy in support of 
the latter. Nevertheless the reasons for 
the objective are very different. 

The first rule arises from the ancient legal 
fiction of the unity of the spouses. Trans- 
lating a fiction into an assumed fact, logi- 
cally no right of action could exist any 
more than one could sue himself. This le- 
gal fiction seems to have been continued in 
effect in the majority of decisions even after 
the passage of the Married Women’s Acts. 
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The second rule arises from a natural and 
factual relation. It springs from the nat- 
ural and inherent disabilities of childhood 
and the correlated duties and obligations of 
parenthood—both to the relationship and 
to society generally. Primarily, the de- 
pendency of the child is upon the parent for 
all the material necessities of life. Both 
are sustained from a common treasury. The 
father’s economic gain is the child’s and his 
economic loss is the loss of both. They 
are on a communal basis. Sound public 
policy also dictates that no disruptive ele- 
ment, which would interfere with the nat- 
ural authority and control of the parent, 
shall be sanctioned legally. 


It has been successfully demonstrated that 
the rule of non-liability of parent to minor 
child in actions of tort did not exist at com- 
mon law or among the later English deci- 
sions. The rule of non-liability originated 
in the case of Hewlett v. George, Ex’r, 68 
Miss. (1891) 703, 9 South 885, 13 L. R. A. 682. 
The court, in that case, denied the exist- 
ence of a right of action, “so long as the 
parent is under obligation to care for, guide, 
and control, and the child is under recipro- 
cal obligations to aid, comfort and obey.” 
The court argued that a sound public pol- 
icy designed to preserve the peace of so- 
ciety and of families composing society 
forbade the right of action. 


This rule has been reaffirmed and bolstered 
by the suggestion of additional and broader 
reasons for its justification in decisions until 
it can be said now to be the true majority 
rule. Mesite v. Kinchsteen, 109 Conn. 77, 145 
A. 753; Foley v. Foley, 61 Ill. App. 577; 
Smith v. Smith, 81 Ind. App. 566, 142 N. E. 
128; Elias v. Collins, 237 Mich. 175, 211 N. W. 
88, 52 A. L. R. 1118; Taubert v. Taubert, 103 
Minn. 247, 1114 N. W. 763; Miller v. Pelzer, 
159 Minn. 375, 199 N. W. 97, 33 A. L. R. 678; 
Mannion v. Mannion, 129 A. 431, 3 N. J. 
Misc. R. 68; Damiano v. Damiano (N, J. 
Sup.), 143 A. 3; Sonentino v. Sonentino, 248 
N. Y. 626, 162 N. E. 551; Ciani v. Ciani, 127 
Misc. Rep. 304, 215 N. Y. S. 767; Small v 
Morrison, 185 N. C. 577, 118 S. E. 12, 31 
A. L. R. 1135; Matarese v. Matarese, 47 R. I. 
131, 131A, 198, 42 A. L. R. 1360; McKelvey 
v. McKelvey, 111 Tenn. 388, 77 S. W. 664, 64 
L. R. A. 991, 102 Am. St. Rep. 787, 1 Ann. 
Cas. 130; Roller v. Roller, 37 Wash. 242, 79 
P. 788, 68 L. R. A. 893, 107 Am. St. Rep. 805, 
3 Ann. Cas. 1; Wich v. Wich, 192 Wis. 260, 
212 N. W. 787, 52 A. L. R. 1113. 


In McKelvey v. McKelvey (1903), 111 Tenn. 
388, the court held that a parent—even a 
stepmother—was not liable to a minor child 
for a personal injury tortiously inflicted. 
The court based its decision upon the obli- 
gations, duties, and correlative rights im- 
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posed by the common law upon the rela- 
tionship of parent and child. The under- 
lying idea of the decision was the right of 
the parent to chastise the child and for 
which—even if excessively inflicted—no re- 
dress could be had at common law in an 
action of damage. The only right would 
be criminal prosecution or resort to remedy 
by writ of habeas corpus. 


By way of analogy the court referred to the 
common law rule that neither husband nor 
wife could sue for wrongs committed dur- 
ing coveture because of the existence of the 
legal fiction of unity and further because 
of the reciprocal rights and duties engen- 
dered by that relationship. 


The court concluded by stating a sound 
public policy forbade the right of action. 


On the other hand, Dunlap v. Dunlap (N. H.) 
(1930), 150 Atl. 905, 71 A. L. R. 1055, de- 
nied the existence of a common law rule 
prohibiting a child from suing its parent. 
The issue in that case, however, was be- 
clouded by the fact that, in addition to the 
natural relationship existing between the 
parent and child, a contractual relationship 
of master and servant had been created, and 
the child had been emancipated. 


The fact that the father was protected by 
liability insurance was a persuasive element 
leading to the court’s conclusion. This act 
of the parent’s emancipating the child with 
the knowledge of the insurer may be said 
logically to have been legal grounds to estab- 
lish a waiver of the rule of immunity, upon 
the facts of the particular case, but hardly 
could this be considered in fair logic to 
support a declaration of a general rule giv- 
ing birth to a right of action. 


The decision concedes that the weight of 
recent American cases, contrary to the view 
of the court, establishes the non-existence 
of the right of action. 


Although severely criticising the rule, the 
court impliedly conceded its existence by 
creating an exception upon the facts. This 
exception seems logical and reasonable be- 
cause of the fact of emancipation and crea- 
tion of a new relation of master and servant 
and serves only to strengthen the general 
rule which is criticized at length. 


The court was further persuaded by the 
fact that it had countenanced an action of 
tort by a wife against a husband after the 
passage of that state’s Married Women’s 
Act. Gilman v. Gilman, 78 N. H. 4, 95 A. 657, 


L. R. A. 1916B, 907. 


It seems now that the rule of immunity in 
such cases is firmly established by the 
weight of authority. 
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An Exception Upon the Doctrine of 
Respondeat Superior 


The legal doctrine of respondeat superior is 
so firmly established and generally adhered 
to that it requires no extended comment 
here. On the other hand, the bringing to- 
gether of the rule of immunity to suit en- 
joyed by parent with the doctrine of 
respondeat superior, and applying both upon 
the facts of the case, so as to incorporate 
the former rule into the latter and thereby 
clothe the employer with the same immu- 
nity the employee has under the rule, is an 
extension of the two rules that is not yet 
generally or firmly established. Neither is 
the accomplishment entirely free from diff- 
culty. 


The effect is to engraft an exception into 
the doctrine of respondeat superior. 


The cases on this question conflict, and it 
is proper here to consider both lines of 
authority and review the underlying rea- 
sons for the diverse conclusions reached by 
the courts. 


The Background of the Rule in Cases 
Involving the Marital Relation 


The case of Mary S. Maine v. James Maine 
& Sons Company (Iowa S. Ct. 1924), 201 
N. W. 20, 37 A. L. R. 161, is recognized as 
the leading case extending the doctrine of 
immunity, applicable to the employee, to 
the employer. 


In that case, a wife was injured by the neg- 
ligent operation of an automobile of the 
defendant which at the time was being op- 
erated by its agent, her husband, within 
the sphere of his employment. The stock 
of the defendant corporation was all owned 
by the father and brother of the driver of 
the automobile and the company was in- 
sured, a fact the court commented upon as 
being an obvious reason for the bringing 
of the action. 


The court discussed the doctrine of respon- 
deat superior and the derivative liability of 
the employer thereunder. It then looked 
to cases where action was brought against 
both employer and employee but ended in a 
verdict against the employer only, with the 
result that the verdict could not be sus- 
tained under law. Citing: White v. Inter- 
national Textbook Co., 150 Iowa 27, 129 N. 
W. 338; Dunshee v. Standard Oil Co., 165 
Iowa 627, 146 N. W. 830; and other cases of 
that state. This proposition is broadly sup- 
ported by a large array of cases. D. B. 
Loveman Company v. Bayless (1913), 128 
Tenn. 307, and cases there cited. 
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The court demonstrated that no right of 
action, under law, existed in favor of the 
wife against the husband for a personal in- 
jury wrongfully or negligently inflicted upon 
her by the husband. Since no right of ac- 
tion existed, there could be no liability on 
his part; and since there was no liability on 
his part, there could be no liability on the 
part of the employer under the derivative 
doctrine of respondeat superior. 


This case, apparently for the first time, ex- 
tended the doctrine of immunity, founded 
on a rule of law, to grant the same immunity 
to the employer when sued under the doc- 
trine of respondeat superior. 


The same conclusions were reached by the 
Nebraska court in a case of first impression 
in that state. Emmerson v. Western Sea & 
Irrigation Company (Neb. S. Ct.) (1937), 56 
A Ly Ry See. 


These two cases are extensively cited and 
relied upon by later cases adopting a fur- 
ther extension of the rule of immunity. 


Affording a premise of argument for the 
decision in the Maine case was the decision 
in Abbott v. Abbott, 67 Maine (1877) 304, 
24 Am. Rep. 27. This case held that one 
associated with the husband as a joint tort- 
feasor in the infliction of a personal wrong 
on the wife cannot be held liable to her, 
even though the parties are divorced at the 
time of the action. The reason given for 
this holding was, because of common law 
disabilities, the wife could not sue in her 
own name, but only in the name of the 
husband and wife. Any damages recover- 
able would have belonged to the husband 
and not to her. Recovery against the other 
joint tort-feasor would have permitted the 
husband to benefit from his own wrong. 


The Rule and Partnership Liability 


Kindred to the cases involving actions by 
one spouse against another, the doctrine of 
immunity was extended to an action by the 
child against the member of a partnership 
for personal injuries tortiously inflicted by 
his father, who was also a member of the 
defendant partnership. Belleson v. Skilbeck 
(March 24, 1932). 185 Minn. 537, 242 N. W. 
1. The court, following the general rule, 
held that the child had no right of action. 
Since a partner was liable only to the same 
extent as other partner, and since no right 
of action existed against the offending part- 
ner, the court held that the action could not 
be maintained. This seems to be the lead- 
ing case extending this rule to cases involv- 
ing partnership liability. 


Slightly more than one month later (April 
27, 1932), the same result was reached upon 
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a case involving very similar facts by the 
Tennessee Court of Appeals. Mrs. Minnie 
R. Mahaffey, next friend, and etc. v. O. E. 
Mahaffey, et al., 15 Tenn. App. 570. 


Extension of the Doctrine 


With the James Maine & Sons Company case, 
supra, in mind as a background for the rule 
of extending the doctrine of immunity so as 
to create an exception to the doctrine of 
respondeat superior, this discussion is now 
confined to a consideration of cases restrict- 
ing or extending the rule upon facts in- 
volving the relationship of parent and child. 


Cases Restricting the Rule 


The case of Sidney Chase v. New Haven 
Waste Material Corporation (1930) 111 Conn. 
377, 150 Atl. 107, 68 A. L. R. 1497, is appar- 
ently the case of first impression among the 
United States in which the question of lia- 
bility of the employer for injury to a child of 
an employee, through the latter’s negligence, 
was considered. In that case a child eight 
years old was injured by his father’s negli- 
gence in the operation of a motor truck, 
while the father was acting within the 
sphere of his employment for the defendant. 
The court considered and discussed cases 
involving the liability of the defendant em- 
ployer to a plaintiff wife for injuries in- 
flicted upon her by an employee who was 
the husband. After strongly criticizing the 
reasons assigned by the courts in denying 
the recovery, in this class of cases, the court 
held that defendant employer was liable to 
respond in damages, notwithstanding the 
fact that, under law in that state, the child 
had no right of action against the father. 


The same result was reached, but upon 
different grounds, in the case of Clover 
Creamery Company v. Diehl (1913), 183 Ala. 
428, 63 So. 196, 7 N. C. C. A. 124. The case 
was not decided specifically upon the ques- 
tion of immunity, but went off on the prop- 
osition that the negligence of the parent 
could not be imputed to the three-year-old 
plaintiff so as to bar recovery on the grounds 
of contributory negligence. 


In the case of Mi-Lady Cleaners v. McDaniel 
(1938), 235 Ala. 469, 179 So. 908, 116 A. L. 
R. 639, the court had before it the question 
of liability of the employer-defendant for 
personal injuries done to a minor child by 
its mother, an employee, through the negli- 
gent operation of an automobile. The court 
permitted the action, expressly following 
Chase v. New Haven Waste Material Corpo- 
ration, supra. 
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To the same effect, and expressly following 
the Chase case, is LeSage v. LeSage, (1937) 
224 Wis. 57, 271 N. W. 369. 


The existence of the right to maintain the 
action is assumed, but not decided, in the 
case of Harter v. Richardson Corp. (1939), 
257 App. Div. 907, 12 NYS (2d) 180. 


These three cases seem to be the principal 
cases upon the question wherein the exten- 
sion of the rule is denied. They establish 
this precedent in Connecticut, Alabama, and 
Wisconsin and suggest it in New York. 


Cases Extending the Rule 


Establishing a rule of non-liability of the 
employer in such cases, the case of Meece 
v. Holland Furnace Co. (1933), 269 Ill. App. 
164, held that a minor child injured by the 
negligent operation of an automobile by its 
father could not recover from the father’s 
employer because the child could not sue its 
father for the injury, and that, if the agent 
charged with the commission of the act 
causing the injury could not be recovered 
against, there could be no recovery against 
the employer upon the ground of respondeat 
superior. 

This case seems to be the leading case 
upon this specific question founding the 
rule of non-liability, although its effective- 
ness is weakened by the concurrence of two 
other grounds, either of which sufficiently 
indicated non-liability. The case did not 
discuss the case of Chase v. New Haven 
Waste Material Corporation, supra, but did 
consider the case of Schubert v. August 
Schubert Wagon Co. (1928), 249 N. Y. 253, 
164 N. E. 42, 64 A. L. R. 293, which allowed 
a wife, after the passage of the Married 
Women’s Act, to recover against her hus- 
band’s employer for injuries negligently in- 
flicted upon her by the employee-husband. 
The court distinguished the Schubert case 
because it was grounded upon statutory 
right but no statute existed in Illinois expand- 
ing the rights of a minor child. The court 
said: “No cause of action exists in favor of 
the plaintiff against the father in the case at 
bar and the defendant could not recover 
against him for the damage caused by his 
negligence, and under the plain principles 
of law, if the servant is not liable, then the 
principal cannot be unless he was directly 
connected with or directed the actions of 
the servant and was thereby primarily lia- 
ble as an active joint tort-feasor. The fact 
that if such actions are permissible the 
gates woud be open to unlimited fraud 
should also have its influence.” (The ex- 
ception suggested will be mentioned again 
hereafter.) 
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To the same effect is the holding in the 
case of Myers v. Tranquility Irrig. Dist. 
(1938), 26 Cal. App. (2d) 385, 79 P. (2d) 
419, which was a case of first impression in 
that state. The court said: “that the same 
reason, namely, to prevent discord in the 
family, which precludes a child from suing 
his parent for injuries caused by the latter’s 
tort applies to the child’s action against 
the employer parent, where the employer 
is permitted to recover from the parent the 
amount of the child’s judgment against the 
employer.” 


The Case of Graham v. Miller 


The most recent pronouncement on the 
question is the case of Graham, et al. v. Mil- 
ler (Tenn. S. Ct., 1945), 187 S. W. (2d) 
622; 22 CCH AvutomosiLe Cases 984 

In that case, Blanche Hughes Miller, as 
administratrix of the estate of her deceased 
minor son, brought action against J. H. 
Graham and Paul Graham for the tortious 
death of her minor child caused by the neg- 
ligent acts of defendants and her husband, 
Ray Miller, who at the time was driving de- 
fendants’ truck as their employee and on a 
mission for them. 

The material facts are: The defendants 
Graham were engaged in selling and deliver- 
ing dairy products to Camp Forrest, Tulla- 
homa, Tennessee. Delivery was made by 
truck. Ray Miller, the husband of plaintiff 
administratrix and the father of the de- 
ceased child, was employed by defendants 
to drive their truck in the delivery of said 
dairy products. The condition of the truck 
at the time was defective in that the clutch 
pedal had been, from time to time, sticking 
when pressed in to disengage the clutch. 
This condition was well known to the de- 
fendant owners and also to Ray Miller, the 
driver. The matter had been discussed be- 
tween them. Miller was well advised that 
this defect could be remedied by the simple 
method of pulling the clutch pedal back 
into normal position with the toes of the 
foot. When this was done, the truck oper- 
ated as normally as though no defect ex- 
isted. 

On the day of the accident, Miller invited 
his twelve-year-old son to ride with him on 
his mission for the defendants to Camp For- 
rest. On the return trip, the motor of the 
truck began missing or skipping, and Miller 
stopped at a filling station at Monteagle, 
Tennessee for mechanical adjustments. In 
stopping the truck at the filling station, 
Miller disengaged the clutch by pushing 
down the foot pedal. Without throwing 
the lever out of position and thus definitely 
disengaging the clutch, and without adjust- 
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ing the handbrakes, Miller got out of the 
truck while the motor was left running. 
The child, after getting out, went around 
in front of the truck and was standing 
nearby watching the mechanic test the mo- 
tor. Vibrations from the motor caused the 
clutch pedal to spring back and engage the 
motor. ‘The truck moved suddenly forward 
and ran over the child and killed him. 


The actionable negligence of Miller was 
plainly demonstrated. 

In Tennessee the rule was well settled that 
a minor child has no right of action against 
its parent for personal injuries arising from 
tort. McKelvey v. McKelvey, 111 Tenn. 388; 
Mahaffey v. Mahaffey, 15 Tenn. App. 570. 
It was equally well settled that an admin- 
istratrix may not prosecute a suit for wrong- 
ful death of her intestate, if he, in his life- 
time, could not prosecute the suit himself. 
McCreary v. Nashville & Etc. Ry., 161 Tenn. 
691; Wilson v. Barton, 153 Tenn. 250. Fur- 
ther, it was definitely settled that a master 
is not liable under the doctrine of respon- 
deat superior unless the servant is liable. 
Loveman Company v. Payless, 128 Tenn. 307; 
Raines v. Mercer, 165 Tenn. 415; Summers v. 
Bond-Chadwell Company, 145 S. W. (2d) 7. 
In an effort to avoid the fatal effect of these 
two well established rules, the plaintiff did 
not bring the action against the father of 
the child, but sued the defendant employers 
only. 


Plaintiff’s declaration contained two counts: 
One charging liability of the defendant 
owners under the doctrine of respondeat 
superior, and the other charging liability on 
their part as joint tort-feasors with their 
driver in that their independent negligence 
in maintaining a defective truck and placing 
it upon the highway combined with the 
negligence of the driver to cause the acci- 
dent and that their status, under law, was 
that of joint tort-feasors. 


The court, looking beyond the form of ac- 
tion to the substance, applied the well es- 
tablished rules of law above referred to and 
thereby denied any liability on the part of 
the defendants under the count of the 
declaration wherein defendants were sought 
to be held liable under the doctrine of re- 
spondeat superior. The court stated that the 
question was no longer open in Tennessee. 


The question of the liability of the defend- 
ants under the count alleging independent 
negligence and seeking to recover from them 
as joint tort-feasors, however, was not only 
without precedent in Tennessee but appar- 
ently was a question of first impression gen- 
erally, as stated in the course of the opinion: 
“Conceding, but not deciding, that the neg- 
ligence of the defendants, on these facts, so 


PARENTAL IMMUNITY 


i 
} 
' 
j 










contributed to the injury as to constitute 
one of two proximate causes thereof, the 
driver and the owners were joint tort-feasors 
and liable as such, and, under the recog- 
nized general rule, subject to be sued either 
jointly or independently. But, may an ac- 
tion be maintained as here against one joint 
tort-feasor when the other is the parent of 
the plaintiff’s minor intestate? We are cited 
to no case in point and know of no precedent.” 
(Italics added.) 


In the course of the decision, the court 
stated its opinion that this was a case in 
which the defendants might maintain an 
action to recover over against the father 
of plaintiff’s intestate, their joint tort- 
feasor, and that the ultimate result of the 
judgment in the case was to fasten upon 
the parent liability for the recovery in favor 
of its child, in violation of the rule granting 
him immunity. 


The conclusion of the court was based upon 
an exception to the general rule that there 
exists no contribution between joint tort- 
feasors. This exception to the general rule 
was announced by the Supreme Court of 
the United States in the case of Union 
Stockyards Company of Omaha v. Chicago 
& Etc. R. Co., 196 VU. S. 217, 25 S. Ct. 226, 
228, 49 L. Ed. 453, 2 Ann. Cas. 525; wherein 
it was held “that notwithstanding the negli- 
gence of one, for which he has been held to 
respond, he may recover against the prin- 
cipal delinquent where the offense did not 
involve moral turpitude, in which case there 
could be no recovery, but was merely 
malum prohibitum, and the law would in- 
quire into the real delinquency of the par- 
ties, and place the ultimate liability upon 
him whose fault had been the primary cause 
of the injury.” To the same effect, see 
Washington Gas Light Co. v. District of 
Columbia, 161 U. S. 316; Oceanic Steam Nav. 
Co. v. Compania Transatlantica Espanola, 134 
N. Y. 461; Gray v. Boston Gas Light Co., 
114 Mass. 149; Boston Woven Hose Co. v. 
Kendall, 178 Mass. 232. 


The Tennessee Court had considered a 
similar question in the case of Cohen v. 
Noel, 165 Tenn. 600, 56 S. W. (2d) 744, in 
which the exception announced in the Union 
Stockyards Company case was applied. 


With these rules established, their applica- 
tion to the facts of the case clearly indi- 
cated the extension of the doctrine that was 
made in the decision. The reasons suc- 
cinctly given by Mr. Justice Chambliss in 
deciding the case are interesting and should 
be quoted: 

Being clearly of opinion that this is a case in 
which the defendants may maintain an action 
to recover over against the father of this plain- 
tiff’s intestate, their joint tort-feasor, it follows 
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automatically that the ultimate effect of the 
judgment in this case is to fasten upon this par- 
ent ultimate liability for this recovery in favor 
of his child, in contravention of the rule that 
grants immunity to a parent from such liability. 


Giving application to the rule which denies to a 
wife recovery against her husband for his tort, 
in principle analogous to actions by child against 
parent, we find denial of recovery against the 
master only rested in several cases upon the 
ground that the master has a right to recover 
over against the servant husband of plaintiff, 
responsible primarily for the tort (the master 
being in the relation of surety, as said in Love- 
man v. Bayless, supra) and in the opinions in 
these cases the courts approve this language, 
directly in point here: ‘‘It would seem that to 
permit a recovery against the employer results 
simply in countenancing an encircling move 
ment when a frontal attack upon the husband is 
inhibited,’’—a doing by indirection what may 
not be done directly. Hmmerson v, Western, 
etc. Co., 116 Neb. 180, 216 N. W. 297, 299, 56 
A, L. R. 327; Doremus v. Root, 23 Wash, 710, 
63 P. 572, 54 L. R. A. 649; Riser v. Riser, 240 
Mich. 402, 215 N, W. 290; Meece v. Holland Fur- 
nace Co., 269 Ill. App. 164. So here, where we 
hold that defendants, adjudged liable as joint 
tort-feasors with the father, have a right of 
recovery over against the father, to permit a 
judgment against the defendant joint tort- 
feasors would be to countenance an encircling 
movement when a frontal attack upon the parent 
is inhibited. 


This reasoning is followed in our Tennessee case 
of Raines v. Mercer, 165 Tenn. 415, 55 S. W, 2d 
263, an action against the owner of a car, by 
the wife of the driver, Bill Raines, who was the 
son and agent of the car owner, based on 
the negligence of the driver, her husband. It is 
interesting to note that Mr. Justice Cook, writ- 
ing the opinion in that case, holding that the 
liability of the owner of the car was derivative 
only and dependent on the negligence of his 
agent driving the car, against whom the owner 
could recover over any damages awarded the 
plaintiff, followed the reasoning of the foregoing 
cases. He cited the Emmerson and Riser cases, 
supra, and also, Newton v. Weber, 119 Misc. 240, 
196 N. Y. S, 113, and said (165 Tenn. 415, 55 
S. W. 2d 264): 

“Since the defendant in error could not main- 
tain her action against her husband, alleged to 
be directly responsible for her injury, she could 
not avoid the forbidden frontal attack by an 
encircling movement against Bill’s father who 
had no part in the negligent transaction.”’ 


It will be noted that this case decides the 
exception mentioned in the case of Meece 
v. Holland Furnace Co., supra, and thereby 
closes another gap in the possible excep- 
tions. 


The extension of the rule to effect non- 
liability is established by these cases in the 
States of Illinois, California and Tennessee. 


Comments and Conclusions 


Within the fifty-four year period of time 
from the birth of the doctrine of immunity 
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in the case of Hewlett v. George, to the case 
of Graham v. Miller, the rule has been ex- 
tended, as an exception to the doctrine of 
respondeat superior, to cases involving hus- 
band and wife and parent and child. It has 
been applied in favor of members of a part- 
nership, as well as a closely owned corpora- 
tion. 


In Graham v. Miller it has now exhausted 
its possibilities of further extension by giv- 
ing to the employer liable for independent 
negligence, as a joint tort-feasor, the bene- 
fit of the immunity enjoyed by the parent. 


This result was reached because the case 
was exceptional on its facts and properly 
opened the way for application of the ex- 
ception to the general rule which does not 
permit one joint tort-feasor to recover against 
another. 


Any further extension must take it beyond 
the reaches of the doctrine of respondeat 
superior and outside the limits of this treat- 
ment of the subject. 


The doctrine has been generally referred to 
herein as an “immunity” to action, and this 
reference is general throughout the cases 
on the subject. This, however, is inaccurate, 
because the underlying idea is not “immu- 
nity” in favor of the parent but actually the 
non-existence of a right of action on the 
part of the child. The rule was not erected 
upon a prohibition of remedies or technical 
reasons or disabilities of the minor child to 
prosecute the action in proper form and 
receive the recovery. 


This repeated declaration of the non-exist- 
ence of a right of action, because of public 
policy, has rendered the doctrine flexible so 
that logically it was susceptible of the wide 
extension that has been given it. If the 
doctrine purely afforded a parent immunity 
to suit of a minor child, a legal and valid 
right of action in the first instance must 
be assumed. The result would be then 
purely protective of the parent as a personal 
immunity and, of course, logically could not 
be extended further to bring an outsider 
within the fold of protection. On the other 
hand, if public policy precludes a right of 
action on the part of a minor child, then, 
in legal reasoning, no civil wrong can be 
inflicted upon the child by the parent. If 
there is no wrong, there 1s no cause for a 
remedy. If no right of action exists in the 
first instance in a case wherein a parent is 
the only actor, then certainly the mere in- 
troduction of another party whose liability 
is derivative only, as under the doctrine 
of respondeat superior, could not serve to 
create a right of action where none other- 
wise existed. Then, too, if the independ- 
ently negligent acts of another concur with 
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the negligent acts of a parent to produce an 
injury to the child, and, if the facts of the 
case justify the application of another rule 
of law which ultimately fixes sole liability 
upon the parent, then the rule of immunity 
is certainly applicable. The reason of this 
rule of immunity has not been outraged be- 
cause of the escape from liability of a third 
party. He escapes under the latter rule of 
law rather than the former. 


Doubtless the rule of immunity, or non- 
existence of a right of action, has been ex- 
tended now beyond the contemplation of 
the authors of the earlier decisions. In the 
leading case of Hewlett v. George, the action 
was grounded on wrongs alleged to have 
been suffered by the child through meas- 
ures undertaken by the parent for the cor- 
rection and chastisement of the child. Like- 
wise, in McKelvey v. McKelvey the child was 
injured by excessive chastisement inflicted 
by a step-parent. From these beginnings 
the broad evolution of the general rule has 
led to the declaration of the non-existence 
of a right of action in nearly all cases wherein 
personal injury has been inflicted tortiously 
upon the child by the parent. 


Yet, with salutary effect, the rule has been 
modified in exceptional cases so that both 
the reasons for the rule have been main- 
tained and justice upon the facts of the case 
rendered, as in Dunlap v. Dunlap, supra. And 
it cannot be doubted that other legitimate 
exceptions must be made upon facts of the 
particular case, from time to time, as the 
cases come before the courts. 


The engrafting of the rule into the doctrine 
of respondeat superior has been evolutionary 
and logical. Not much argument can be 
provoked by asserting the soundness of the 
proposition that an employer is rightfully 
excuseable from liability, where sought to 
be held under the derivative doctrine, in 
cases where, upon the facts, his employee is 
not liable. This application of the rule is 
supported in reason for where the real actor 
is not liable upon the facts, it logically fol- 
lows that the person for whom he acted 
cannot be. Then, with equal force, it fol- 
lows that, if no right of action exists, under 
law, against an employee who is the real 
actor, a right of action against the employer 
cannot be derived. To permit such would 
be to create a new basis for recovery over 
by the employer against the employee on 
grounds of the employment contract. Then, 
by this circuity of actions, the ultimate re- 
sult would be reached of a recovery by a 
child against the parent where no right of 
action first existed. 


In order to avoid the same indirection, it is 
just as logical to extend the rule to en- 
compass one held as a joint tort-feasor with 
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a parent, when, upon the exceptional facts 
of the case, he may recover over against the 
parent. 


This seems to be the sense and reason of 
the cases through which the doctrine has 
been created and extended. 


From an analysis of these cases it appears 
that the rule of immunity of a parent to suit 
by an unemancipated minor child is now 
firmly established by the weight of author- 
ity among the American States. 


Two lines of decisions now almost equally 
balance the authorities on the proposition of 
the extension of this rule of immunity to 
engraft it as an exception into the doctrine 
of respondeat superior. The jurisdictions in 
which the principal cases on this question 
have arisen and which have expressly de- 
cided the question are equally divided. Ala- 
bama, Connecticut and Wisconsin deny the 
extension. Illinois, California and Tennessee 
approve the extension, while New York 
assumes, but does not decide, the right of 
a child to maintain an action. 


On the other hand the number of decisions 
in the states permitting the extension are in 
the majority, and, when the existence of 
the rule of immunity as the general rule is 
conceded, the logic of this line of cases 
seems sounder. Furthermore the effect will 
be more likely to suppress numerous collu- 
sive and fraudulent actions that are certain 
to arise under the other branch of authori- 
ties. This latter idea grotinds these deci- 
sions firmly on a basis of sound public 
policy in addition to the natural culmination 
of the doctrine when projected along logical 
lines. 


The Tennessee Court in Graham v. Miller 
carried the extension one step further than 
any of the cases. That case is properly 
classified as an exceptional case. It comes 
within the exception to the doctrine of 
respondeat superior above discussed and for 
final application, upon the facts of the case, 
comes within an exception to the general 
rule that there exists no right of contribu- 
tion between joint tort-feasors. 


City Drivers Exempt From “F. R.” Law 


The Federal district court in St. Paul, Minnesota, has held that drivers of city- 
owned motor vehicles, of which there are some 800 in St. Paul alone, need not 
file proof of financial responsibility under the new Minnesota financial responsi- 
bility law. This is contrary to a recent ruling of the Minnesota attorney general. 
The court held, in a suit begun by the city of St. Paul, that the law clearly ex- 
empts municipalities and, regardless, the city of St. Paul is financially responsible. 


Beneficiary’s Proceeds Subject to Garnishment 


In the case of Genesee Valley Trust Co. v. Hannah Glazer, 11 CCH Lire Cases 105, 
The New York State Life Underwriters Association, as amicus curiae, has filed 
a brief with the New York Court of Appeals, urging the reversal of the order of 
the Monroe county, upheld by the Appellate Division, to the effect that the por- 
tion of life insurance proceeds which a beneficiary may withdraw at discretion is 
subject to garnishee proceedings, despite Section 15 of the New York personal 
property law, which section provides that if proceeds are held under a “trust or 
other agreement”, the benefits accruing thereunder shall be exempt in an action 
to recover for “necessaries.” 


Embezzler’s Beneficiary Not Entitled 


Federal Judge Fee, of the United States District Court, for Oregon, in the case 

of Brown v. New York Life and FDIC, has held that life insurance payments 
accruing from policies purchased with embezzled funds belong properly to the 
concerns from which the funds were stolen, and not to the innocent beneficiary 
named in the policy. 
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The Aviation Exclusion Clause 
In Wartime 


by RICHARD C. EVARTS 


LIFE INSURANCE POLICY which 

does not specifically exclude loss of life 
through the risks of military service in war- 
time covers, of course, all risks incident 
thereto. In modern war, one of the risks 
which even the infantry soldier is subject to 
is death resulting from travel by airplane. 
But such a risk is not peculiar to the military 
life, and a number of cases have arisen 
involving the construction of so-called 
aeronautical or aviation exclusion clauses as 
applied to civilians. Whether such a clause 
effectively excludes the risks it intends to 
exclude depends, of course, on whether it 
says plainly what it means to say. If it 
does not, there is no way of telling what it 
means to say unless what is called judicial 
construction or interpretation can throw on 
it the necessary light. This may lead to 
confusion worse confounded when what 
seems plain to one court is ambiguous to 
another, although presumably both read, 
speak and understand the same language. 
For example, a fare-paying passenger on a 
routine business trip can be said to be not 
“engaged in aviation as a passenger or other- 
wise”, according to the New York Court of 
Appeals in the case of Hartol Products Cor- 
poration v. The Prudential Insurance Co. of 
America, 290 N. Y. 44; while the United 
States Circuit Court of Appeals for the 
Sixth Circuit in the case of Maver v. New 
York Life Insurance Co., 74 F. (2d) 118, 
seems to think that such a construction is 
beyond all reasonable limits. 


Dissension Over the Death of Bull 


Confusion may be said to reach its peak 
when members of the same court disagree 
violently with each other on the meaning 
and effect of an insurance policy which con- 
tains an aviation exclusion clause but which 
does not exclude war risks when the in- 
sured, a Navy flier, is shot down and then 
killed by enemy action. This acme of dis- 
cord was reached in the recent case of Bull 
v. Sun Life Assurance Company of Canada, 
9 CCH Lire Cases 707, 141 F. (2d) 456 
(C. C. A., 7th Cire.), which has been dis- 
cussed in previous issues of the INSURANCE 
Law Journat. It will be remembered that 
in that case the insured was commanding 
officer of a plane on a routine patrol flight 
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See “‘Who’s Who in This Issue,’”’ 
page 638 


in the South Pacific. He bombed some 
Japanese ships which he had sighted, and 
his plane, disabled by anti-aircraft fire, was 
forced down in the sea. While standing on 
the fuselage of his plane attempting to 
launch a rubber boat, the insured was killed 
by a bomb or by a bullet from a Japanese 
plane. A majority of the court allowed re- 
covery on the ground that the death of the 
insured was not “as a result directly or 
indirectly, of service, travel, or flight in 
any species of aircraft.” The minority 
thought otherwise, and in a strong dissent- 
ing opinion said so in no uncertain terms. 


The Green Case 


Shortly after the decision in the Bull case, 
the United States Circuit Court of Appeals 
for the First Circuit decided the case of 
Green v. The Mutual Benefit Life Insurance 
Co., 10 CCH Lire Cases 37, 144 F. (2d) 55. 
That case was also a suit on a life insurance 
policy which contained an aeronautical ex- 
clusion clause but no war risk exclusion 
clause. But there the resemblance between 
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the two cases practically ends. The exclu- 
sion clause in the Green case provided: 
“Death occurring by reason of any aerial 
flight or journey is not a risk assumed by 
the Company”, with the single qualification 
that the clause is not applicable where the 
insured is a fare-paying passenger being 
carried from one definite terminal to an- 
other by a plane in charge of a licensed 
pilot. The insured, on a training flight as 
a naval aviation cadet, was unable to land 
on his carrier because of a snowstorm. He 
made a forced landing in the water and 
died from drowning and exposure. The 
court held that the aviation exclusion clause 
barred recovery on the policy. 


“Bull” Is Not “Green” 


It is apparent that although the aviation 
exclusion clause in the Bull case is somewhat 
broader than the clause in the Green case, 
the death of Green was much more clearly 
the result of flying than was Bull’s death. 
Certainly under the legal concept of causa- 
tion, enemy action was the proximate cause 
of Bull’s death while the forced landing was 
the proximate cause of Green’s death. Per- 
haps it was because of this that plaintiff's 
counsel in the Green case seemed to base 
his principal argument not on the question 
of causation but rather on the theory that 
because of the absence of a war risk exclu- 
sion clause, the aviation exclusion clause 
became ambiguous and should be construed 
as not excluding aviation risks which are 
also war risks. The court (and it was a 
unanimous court, by the way) gave what 
seems to be an eminently sensible answer 
to this contention by saying: 


The aviation clause excludes generally ‘‘death 
occurring by reason of any aerial flight’’, and 
it certainly cannot be gainsaid that Green was 
engaged in an aerial flight on the day 
of his death. The clause then introduces one 
qualification, namely, that it is not to be ap- 
plicable in the single situation where the insured 
is a fare-paying passenger in course of trans- 
portation from one definite terminal to another 
by means of an aerial conveyance in charge of a 
licensed pilot. Appellant would also have us 
read into the clause another qualification to the 
effect that it shall be inapplicable where the 
insured is flying a plane under orders in military 
or naval service. Such a reading would go be- 
yond the scope of permissible interpretation. 
As appellee rightly says, the company is inter- 
ested in the risk itself, and is not concerned 
with the reason for the exposure. 


The court in the Green case gave its ap- 
proval to the decision in the Bull case in 
distinguishing the two cases on the facts. 
The approval was, therefore, not necessary 
to the result reached, and, as cogently stated 
by the. minority of the court which decided 
the Bull case and as suggested in previous 
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issues of the INSURANCE LAW JOURNAL, the 
correctness of the decision of the majority 
of the court may well be open to serious 
question. In view of the wording of the 
aviation exclusion clause in the policy in 
issue in that case, the proximate cause of 
the insured’s death should probably not be 
controlling as the word “indirectly” surely 
has a meaning and is in the clause for a 
purpose. 


No War Risk Exclusion Clause— 
The Hyfer Case 


Since the decision in the Green case, the Su- 
preme Judicial Court of Massachusetts has 
had occasion to pass on the application of 
an aviation exclusion clause, where the pol- 
icy contained no war risk exclusion clause, 
to the death of an insured soldier in an army 
plane crash. 


This is in the case of Hyfer v. Metropolitan 
Life Insurance Company, 10 CCH Lire Cases 
921, decided May 3, 1945. No question of 
causation was involved, but, as the plain- 
tiff’s contention was along the. lines of the 
principal issue raised by the plaintiff in the 
Green case, the court found it appropriate 
to adopt the reasoning in the opinion in 
that case. It cited the Bull case only to dis- 
tinguish it. The policy in the Hyfer case 
was applied for December 26, 1940, and 
was issued January 2, 1941, on the life of 
Irving Hyfer, who was then about twenty 
years old, in the sum of $10,000. It con- 
tained no war risk exclusion clause but had 
a rider attached containing what was de- 
scribed as a “Special Provision as to Aero- 
nautics” reading as follows: 


Death as a result, directly or indirectly, of 
travel or flight in any species of aircraft, ex- 
cept as a fare-paying passenger on a licensed 
aircraft piloted by a licensed passenger pilot on 
a scheduled passenger air service regularly of- 
fered between specified airports, is a risk not 
assumed under this Policy; but if the Insured 
shall die as a result, directly or indirectly, of 
such travel or filght, the Company will pay to 
the beneficiary the reserve on this Policy, less 
any indebtedness thereon. 


Crash into Hilltop 


After the policy had been in force almost 
a year, Hyfer enlisted in the Army of the 
United States and was assigned to the Air 
Corps December 22, 1941. He became a 
radio operator on an official army transport 
plane. This was his principal duty ordered 
by competent authority. The plane did not 
carry an “NC” license but bore an army 
serial number. The pilot was licensed for 
both army and civilian aircraft. On Octo- 
ber 1, 1942, while on a scheduled flight in 
Porto Rico where he was stationed, Hyfer 
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and the entire crew of the plane were killed 
when the plane crashed into a hilltop ob- 
scured by clouds. 


In a suit subsequently brought by Hyfer’s 
mother, the beneficiary of the policy, the 
above facts were all agreed on, so that the 
issue sharply presented was whether the 
special provision as to aeronautics applied 
to a soldier killed as a result of travel by 
plane in the line of duty, where the policy 
contained no war risk exclusion clause, 
Having in mind, perhaps, the decision in 
the Hartol Products Corporation case which 
has been referred to earlier in this article, 
plaintiff’s counsel also raised the subsidiary 
point that the law of New York should gov- 
ern the interpretation of the policy. The 
court, however, ruled that as the contract 
was made in Massachusetts, the Massa- 
chusetts law governed its interpretation, 
adding, “we see no reason to believe that a 
different result should be reached under 
New York law.” 


Ambiguity—Patent v. Latent 


Can the “Special Provision as to Aeronau- 
tics”, included in the policy in the Hyfer 
case, be said to be ambiguous? If not, 
does the absence of a war risk exclusion 
clause render it ambiguous? The Massa- 
chusetts court answered both these ques- 
tions in the negative and held that, conse- 
quently, the plaintiff could recover only the 
reserve value of the policy which the com- 
pany was, of course, ready and willing to 
pay. Unless judges and lawyers speak, 
read, write and understand a language dif- 
ferent from that of other people (and one 
occasionally suspects that sometimes they 
do), the meaning of the aeronautical ex- 
clusion clause in the policy in the Hyfer 
case seems quite plain. Can it possibly 
mean anything else than that the policy 
does not cover death resulting from flight 
in an aircraft unless the insured at the time 
was a fare-paying passenger on a licensed 
aircraft piloted by a licensed passenger pilot 
on a scheduled passenger air service regu- 
larly offered between specified airports? 
The question seems to answer itself. It 
certainly is not any more clearly expressed 
than the clause. It is equally plain from the 
agreed facts that at the time of his death, 
Hyfer was not a fare-paying passenger on 
an aircraft on a regular passenger service 
between specified airports. The clause is, 
therefore, not patently ambiguous, or per- 
haps it might be more accurate to say it is 
patently not ambiguous. The books contain 
much discussion of the difference between 
patent ambiguity and latent ambiguity al- 
though possibly less is heard about it today 
than was the case formerly. The distinc- 


tion may sometimes border on the meta- 
physical, but at all events it may be sug- 
gested, and was in fact argued in both the 
Green and the Hyfer cases, that even though 
the aeronautical exclusion clause is not am- 
biguous on its face, it is rendered ambiguous 
as applied to a soldier, by the absence from 
the policy of a war risk exclusion clause. 
It is said that by omitting a war risk ex- 
clusion clause, the company in effect agrees 
to pay the face of the policy if the insured 
dies as the result of exposure to any risk of 
war, and that, therefore, the aeronautical 
exclusion clause is intended to except only 
such aviation risks as are not incident to 
war. That is, by its silence as to war risks, 
the company says to the policyholder, “We 
cover all risks you may undergo incident 
to your military service in war”, thus in- 
cluding death as a result of airplane travel 
in the line of duty as a soldier or sailor 
despite the aeronautical exclusion clause. 
The court in the Hyfer case described this 
argument as “fallacious reasoning”. And 
the fallacy appears to be in the assumption 
that failure to exclude war risks from a life 
insurance policy amounts to the same thing 
as affirmatively stating that all war risks are 
covered. 


What an ordinary life insurance policy 
actually does is to insure against death from 
any cause with such exceptions as are ex- 
pressly stated or which may be implied by 
operation of law. The Hyfer case was not 
concerned with any exception implied by 
operation of law, and the only exception 
expressly stated in the policy was death as 
a result of travel in an aircraft under certain 
circumstances. Undeniably, Hyfer’s death 
came within that express exception. The 
conclusion of the court that there could, 
therefore, be no recovery in excess of the 
reserve value of the policy seems necessarily 
to follow and to be unassailable unless we 
are prepared to say that the aeronautical 
exclusion clause has no meaning when ap- 
plied to a soldier. 


Of course a soldier must do as he is told. 
Obedience to the lawful orders of duly con- 
stituted authority is and has always been 
the most important military duty. Conse- 
quently, when Hyfer was ordered to act as 
a radio operator on an army transport plane, 
he had no choice in the matter. He did not 
take the risk voluntarily but was forced to 
go. His presence in the plane was by rea- 
son of vis major. The court was willing to 
concede this premise for the purposes of the 
case whatever the actual fact may have been. 
But whether it should make any difference 
in the result still depends on what the con- 
tract between the parties says. The liability, 
if any, is contractual and the contract does 
not limit the special provision as to aero- 
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nautics to risks voluntarily assumed. Nor 
can such limitation be properly implied. To 
do so would be to write a new contract for 
the parties, and, as the court said, “is beyond 
the bounds of permissible interpretation”. 
Quoting from the opinion in the case of 
Stankus v. New York Life Insurance Co., 
312 Mass. 366 at page 369, the court went 
on to say, “A policy of insurance whose 
provisions are plainly and definitely ex- 
pressed in appropriate language must be 
enforced in accordance with its terms.” 


Clear Language For Clear Meaning 


This simple principle, older than airplanes 
and upon which the sanctity of all contracts 
rests, is the governing one in the Hyfer 
case, as it was to a large extent in the 
Green case before it. Whatever may be 
thought of the correctness of the decision 
in the Bull case, it does not question the 
principle, nor does the only other decision 
of a court of last resort which has come to 
my attention dealing with a policy contain- 
ing an aviation exclusion clause as applied 
to a soldier in wartime. This is the case 
of Sovereign Camp Woodmen of the World v. 
Compton, 140 Ark. 313, which was decided 
in 1919 and arose out of the First World 
War. In that case the insured was a soldier 
killed in an airplane crash, but the aviation 
exclusion clause excluded only those en- 
gaged in the business or employment of 
aviators, aeronauts or aeroplanists, so that 
the plaintiff was permitted to recover. Con- 
sequently, it is fair to assume that if an 
aeronautical exclusion clause gives expres- 
sion to its meaning in plain and definite 
language, the courts will not give it some 
other meaning. If a policy says what it 
means, the courts can be relied upon to 
find that it means what it says. 


But, of course, there is always the difficulty 
of applying even what appears to be a 
clearly and definitely expressed clause to 
the facts of a particular case. The aviation 
exclusion clause in the Bull case is certainly 
in as plain language as the clause in the 
Hyfer case, but the facts in the latter case 
eliminate entirely the question which so 
troubled the court in the Bull case. It can 
be asserted with some confidence that both 
the reasoning and the decision in the Hyfer 
case are entirely sound. On the other hand 
there is no sharp line delineating when the 
death of an insured may be said to result 
indirectly from service, travel or flight in an 
aircraft, and when it may not be, and while 
individual cases may present facts which 
bring them plainly on one side of the line 
or the other, the Bull case is evidently not 
one of them. Consequently the decision in 
that case can hardly be supported with as 
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complete conviction as the decisions in the 
Green and Hyfer cases where the deaths were 
pretty clearly the direct result of aviation. 
There may be cases where the death of an 
insured is not a direct result of flying but 
has been held to be an indirect result and 
such cases may arise in the future. But in 
the present state of the law the guidepost of 
the Bull case seems to indicate only that 
courts are after all human and in a doubtful 
case will give the benefit of the doubt to 
the family of a man who dies in the service 
of his country. This may or may not be 
as it should be, but insurance companies 
may well take warning that the word “in- 
directly” when applied to cause and result 
is a slender reed with which to attempt to 
support certainty. 


Certainty the Goal of Law 


There is a statement of an eminent judge 
in a fairly recent case which has always 
puzzled me. It is: “The notion that ‘be- 
cause the words of a statute are plain, its 
meaning is also plain, is merely pernicious 
simplification,” (Frankfurter, J., dissenting 
in the case of United States v. Monia, 317 
U. S. 424 at page 431). If this is law, and 
it probably is not because in a dissenting 
opinion, it does not seem as if it should 
be whether applied to a statute or to a con- 
tract. To those who think of law as a 
philosophy, or a science, or even as an art, 
such a doctrine may well appeal, as does 
the remark by the late Justice Holmes to 
the effect that words are but the skins of 
thought; but to those who believe that law 
is simply the rules we live by in a workday 
world, such utterances are only confusing 
and lead to uncertainty. Complete certainty 
is perhaps an unattainable goal, but as law 
was made for man and not man for the law, 
the closer the law approaches certainty, the 
better it would seem to fulfill its function. 
The ball player and the spectators want to 
know whether the player is safe or out by 
the criterion of what the umpire thinks he 
sees and not by what might be the fact if 
the theory of relativity were brought into 
play. So if a man has succeeded in saying 
something plainly, simply and definitely, 
legal legerdemain, under the guise of inter- 
pretation, should not twist it to mean some- 
thing different. 


Simplicity and Over-simplification 


Can the court in the Hyfer case be accused 
of “pernicious simplification” because it re- 
fused to interpret a simple aviation exclu- 
sion clause to mean something other than it 
says on the ground that certain things were 
left unsaid in the policy? If so, there is 
no sense in our having a common language 
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when a court can take it away from us in 
such a fashion. Words may be only the 
skins of thought, but they are also the best 
means yet devised for human beings to 
communicate with each other. Frequently, 
through the imperfections of language or 
the inability of parties to use it correctly 
and accurately, a court has to interpret the 
meaning as applied to a particular case; 
but where a simple meaning is simply ex- 
pressed and there is no difficulty in applying 
it to the facts, it is hardly the duty of 
court to complicate the means of communi- 
cation by discovering a hidden meaning 
which has not been expressed. After all, 
the meaning of the word “interpretation” in 
its common usage is practically synonymous 
with translation, and where language is 
easily understood by even the most un- 
learned, there is no necessity of interpreta- 
tion unless we admit that the bench and 
the bar have a different language from the 
rest of the people. The Hyfer case was 
just such a simple case, and even the most 
liberal constructionist can hardly accuse the 
court of oversimplifying what is already 
simple. 


However, it may be that I have oversimpli- 
fied the issue in the Hyfer case by bearing 
too heavily on the simplicity of the lan- 
guage in the special provision as to aero- 
nautics in the policy. It is hardly fair to 
the plaintiff’s argument to emphasize only 
that the clause itself was claimed to be 
ambiguous. Perhaps a more accurate state- 
ment of the plaintiff’s position is that the 
aviation exclusion clause is not applicable 
to the death of Hyfer because the entire 
policy is rendered ambiguous under the cir- 
cumstances. But after all, to say the clause 
does not apply at all amounts in the end 
to the same thing as saying that it does 
not mean what it appears to say. The court 
indicates this in dealing with the argument 
that the clause does not apply, by saying: 
One reason urged by the plaintiff why it should 
not apply is that, since there was no general 
provision excluding an obligation to pay for 
death due to war risks, the aeronautical clause 
must be interpreted as not precluding payment 
for death occasioned by air craft flight in the 
armed services. This, however, is in direct 
conflict with its express language. The absence 
of a provision excluding death due to war risks 
did not operate to engraft an implied exception 


upon the unambiguous aeronautical clause, 
which relates to the risk itself, and not to the 
reason for the exposure . It is 


fallacious reasoning to say that, because the 
policy failed to exclude Hability for war losses 
in general, the scope of the undertaking, which 
clearly did exclude certain aviation deaths, is 
through such failure to be construed to com- 
prehend all war losses and so to cover aviation 
deaths of the excluded kind. 
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Any interest which may attach to the Hyfer 
case is not due to the legal principles _in- 
volved or to the application of them. The 
only principle that seems of any importance 
in the case is the correct reading and under- 
standing of the English language, and the 
facts are so clear-cut as to present no diffi- 
culty in applying that principle. The case, 
however, is of interest as illustrating the 
necessity of using clear and unmistakable 
English in any exception in a life insurance 
policy and the desirability of frequent check- 
ing by the insured, or by someone in his 
behalf, of the clauses in his policy. When 
a man’s whole mode of living changes, as 
it does when he joins the armed forces, 
it is of the utmost importance that all ex- 
ceptions be eliminated from any life insur- 
ance policies he may hold even at the 
expense of any higher premiums which may 
be required. Life insurance policies may 
well be the last things a young man would 
think of at such a time; indeed, the almost 
universal tendency after taking out a policy 
is to put it away and forget about it. Some- 
times, as we have seen, this may result in 
as serious a loss as failing to provide for 
any insurance. 


Of course, the case is also interesting be- 
cause of the direct and somewhat ingenious 
attack by the plaintiff on a clause which 
seems so clear in its meaning as applied 
to the facts. It is, furthermore, in some 
aspects, one of those hard cases which are 
said to make bad law. That it has not done 
so may be a triumph over the school of legal 
thought which believes simplification can 
be pernicious, but I prefer to believe that 
no judge exists who would carry complica- 
tion to the extremes necessary to bring 
about a different result. Mental gymnastics 
may sometimes pass for profound legal rea- 
soning, but surely it is difficult to conceive 
that anyone could deceive himself or others 
into believing that another result could be 
supported by any process of reasoning rather 
than by the arbitrary assumption that an 
insurance company should pay a policy on 
the life of a man who dies in the service 
of his country even though it never under- 
took to do so. That would indeed be sim- 
plification worthy of being characterized as 
pernicious. 


Happily, the war which gave rise to the 
Hyfer case is now over. There may be other 
cases in process in the mill of litigation, or 
which have not yet been brought, for which 
the Hyfer case may serve as a precedent, 
and possibly cases more or less analogous 
may from time to time occur in connection 
with civilian flying. We may all share the 
hope, whether reasonable or not, that its 
usefulness may extend no farther if another 
war is necessary to revive its importance. 
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See the September JOURNAL for Parts I, II, and III 


Loan Receipt Transaction Between 
Insurer and Insured 


(Reprinted, with permission, from the New York Law Journal. 


Published 


here in two installments, the second and concluding one appearing below 
and the first appearing in last month’s issue.) 


IV 


Other Uses for the Loan Receipt 


There are situations in which the loan 
receipt is used for reasons quite different 
from those prompting its use in cases of 
marine and inland marine insurance, the 
field in which its use originated. One such 
situation, more or less common, is that in 
which two policies cover the same risk and 
one insurer wishes to protect its assured 
without prejudicing its right to require pay- 
ment or contribution by the other. 


The Hardware Indemnity Case 


Such a situation existed in Thompson Heat- 
ing Corp’n v. Hardware Indemnity Insurance 
Co., (72 Ohio App., 55, 50 N. E., 2d, 671). 
The plaintiff, against which a claim was 
made for personal injuries, had two policies 
of indemnity insurance, one issued by the 
Liberty Mutual Insurance Company for 
$5,000, the other by the Hardware Indem- 
nity Insurance Company for $10,000. Each 
policy contained a provision that, if the 
insured carried other indemnity against the 
same risk, any loss should be apportioned 
among the insurers in the ratio that the 
maximum liability of each insurer should 
bear to the total liability of all. The Liberty 
Mutual admitted that the terms of its policy 
required it to defend and indemnify against 
the claim. The Hardware, Indemnity denied 
that the loss resulted from a risk against 
which it had insured, and it therefore denied 
all liability. 


A Loan Agreement 


Negotiations with the injured person re- 
sulted in an offer to accept $2,000 in full 
settlement. The plaintiff did not have the 
money with which to make the settlement. 
The Liberty Mutual had the means, and 
wanted to take advantage of the offer, but 
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was unwilling to waive its claim that its 
liability should be reduced proportionately 
because of the other insurance. It paid 
$2,000 to the plaintiff under an agreement 
which stipulated that the payment was not 
“in satisfaction of any obligation,” but was 
“made solely in consideration of the cove- 
nants” of the plaintiff to commence an 
action against the Hardware Indemnity for 
a judicial determination of whether it was 
liable under its policy to reimburse the 
plaintiff for two thirds of the amount of 
the settlement. The action was to be at 
the expense of the Liberty Mutual. If it 
was successful, the plaintiff was to pay the 
amount recovered to the Liberty Mutual 
in full satisfaction of the loan. If it was 
unsuccessful, the Liberty Mutual was to 
pay the whole loss of $2,000 and no pay- 
ment was to be made to it by the plaintiff 
in satisfaction of the loan. 


Who Is the Real Party in Interest? 


Because the plaintiff was not obligated to 
repay unless it recovered from the defend- 
ant, the trial court held that the plaintiff 
was not the real party in interest, and was 
not entitled to sue. Reversing the judgment 
of dismissal, the Ohio Court of Appeals 
said: 

As the terms of the agreement create the rela- 
tion of lender and borrower, and in express 
terms negative any intention to extinguish the 
defendant's obligation or to transfer the right 
to enforce it, it would seem that this intention 
so clearly expressed should be given effect un- 
less some controlling statute or rule of public 
policy otherwise expressed prevents it. 


Plaintiff Is! 


The Ohio statute, which provides, as does 
section 210 of the New York Civil Practice 
Act, that an “action must be prosecuted in 
the name of the real party in interest,” does 
not require, said the court, that the inten- 
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tion of the parties be defeated. The court 
continued: 


It [the statute] was only intended to require 
the plaintiff to have more than the bare legal 
title. Where a beneficial interest exists it fur- 
nishes no rule to measure the extent of the 
required beneficial interest. 


It is apparent that the parties had a reason for 
leaving the title of the chose in the plaintiff 
other than to enable it to prosecute this action 
for the sole benefit of Liberty Mutual Insurance 
Company. The plaintiff has a very substantial 
interest in securing a judicial determination of 
the liability of the defendant in this action. A 
decision that plaintiff had no title and, there- 
fore, could not prosecute this action would 
cause a total failure of consideration, would re- 
quire it to make restitution and leave the issue 
of the lability of both indemnitors and the 
extent thereof still undetermined. So it is not 
true that the plaintiff has nothing to gain or 
lose by the judgment in this case. This demol- 
ishes the thought that the intent—actual or 
legal—of the parties was to finally terminate 
their jural relation by this agreement. If it 
were possible to disregard the expressed intent 
to the contrary, it certainly would do undis- 
guised violence to their language to disregard 
the conditional and provisional intent emanating 
from the whole contract. 


So we find that the plaintiff is not only the 
owner of the legal title to the chose, but also 
has an equitable or beneficial interest therein 
and is a real party in interest and entitled to 
maintain this action. 


Banker’s Blanket Bond and the 
Loan Receipt 


In De Lanoy, Kipp & Swan, Inc., v. New 
Amsterdam Casualty Co, (171 Misc., 342, 
aff'd 264 App. Div., 713, aff’d 289 N. Y., 
823) the Federal Reserve Bank of Cleve- 
land sent $68,000 in currency to a bank at 
Warren, Ohio, by registered mail. Two 
employees of the Warren bank, who. re- 
ceived the packages of money at the post 
office, were held up on their way to the 
bank and the packages were taken from 
them. The Federal Reserve Bank, which 
carried registered mail insurance, promptly 
sent to the Warren bank another $68,000. 
The Warren bank had a banker’s blanket 
bond, issued by the defendant. In holding 
that recovery on this bond by the plaintiff, 
an assignee of the Warren bank, was not 
precluded by the fact that the Federal Re- 
serve Bank had received $68,000 from its 
insurers, Mr. Justice Church said: 

To argue that because the insurance companies 
which wrote the registered mail policies prompt- 
ly advanced the sum of $68,000 to the Federal 
Reserve Bank no loss was sustained by the War- 
ren bank is to overlook the undisputed fact that 


these companies advanced that money as a loan, 
as is evidenced by the letters from the various 
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companies accompanying their drafts. Such ad- 
vancements cannot be construed as a concession 
by the consignee bank or by the Federal Re- 
serve Bank that whatever loss had been sus- 
tained due to the robbery was being paid. It is 
evident that the advancements were made as 
a loan immediately to meet the needs of bank- 
ing and commerce. 

Payment by a stranger does not inure to the 
benefit of a debtor, and most certainly such 
payment would not operate to discharge the 
obligation of the debtor, without evidence 
showing that it was the intention of the parties 
to have it do so. 


Hold-up Loss and Loan Receipts 


This statement was quoted by Circuit 
Judge Kerner in First National Bank v. 
Lloyd’s of London (116 F., 2d, 221). Here, 
also, employees of a bank were held up 
while taking from the post office to the 
bank a sum of money which a Federal 
Reserve Bank had sent by registered mail. 
The registered mail insurers of the Federal 
Reserve Bank promptly advanced to it the 
amount of the loss, their drafts being ac- 
companied by letters stating that the sums 
thus paid were loans and by loan receipts 
to be signed by the bank to which the 
money had been sent. After these had been 
signed the Federal Reserve Bank remitted 
to the bank the amount of the drafts. The 
bank was held entitled to recover the amount 
of the loss from its own insurer. 


Besides quoting from the case of the War- 
ren bank and citing the Luckenbach case, 
Judge Kerner cited other cases in which 
a loan receipt agreement had been upheld. 
Among these were cases in which the plain- 
tiff in an action for property damage had 
been paid by his indemnity insurer under 
such an agreement. 


Luckenbach Case Limited 


That the doctrine of the Luckenbach case 
is not applicable in all situations in which 
a loan receipt has been given has been 
emphatically asserted in several New York 
cases, particularly in cases arising from 
automobile collisions. 


In Simpson v. Hartranft (Supreme Court, 
Onondaga County, 157 Misc., 387), where 
cross-actions were brought to recover for 
damage to two trucks in a collision, the 
defendants had received from their insurer 
the amount of their damage, less $100 re- 
served by the policy. In granting a motion 
of the plaintiff to bring in the insurer as 
a party defendant, Mr. Justice Cregg said, 
concerning the Luckenbach case: 


In that case, if the advance of money by the 
insurance company was considered a payment 
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the insurer would lose its right of subrogation 
against a third party. The equities of the case 
required a holding that the money advanced 
was a loan. The question of the right of the 
insurance company to make the loan was not 
raised. In the instant case the question of the 
right of the insurance company to make the loan 
is raised. 


“illegal and Void” Says Justice Cregg 


He continued: 


If the transaction between the Home Insurance 
Company and the defendants could be considered 
a loan, in my opinion it would be illegal and 
void because such a loan is not permitted to be 
made, in this state, by insurance companies 
within the meaning of section 16 of the Insur- 
ance Law. 


Although loan receipt transactions have 
been repeatedly attacked and have fre- 
quently been condemned as_ ineffectual, 
Justice Cregg’s opinion appears to be the 
first in which it has been suggested that 
an insurance company has no power to 
enter into such a transaction. The point 
was urged, without avail, on the defendants’ 
appeal in Adler v. Bush Terminal Co., 161 
Misc., 509, aff'd 250 App. Div., 730) from 
an order striking defenses as sham. It was 
not mentioned by Judge Conway (then a Jus- 
tice of the Supreme Court, Kings County) 
in the opinion, upholding the loan receipts, 
which he delivered at Special Term. The 
affrmance by the Appellate Division was 
without opinion. 


Mr. Justice Cregg added: 


I am also of the opinion that the advance of 
money to the defendants by the Home Insur- 
ance Company constituted a payment under the 
terms of the policy, and to that extent the in- 
surance company became subrogated to the 
rights of the defendants and is a necessary 
party to avoid a multiplicity of suits. 


Justice Personius Elaborates 


A fuller statement of this side of the ques- 
tion was made by Mr. Justice Personius 
in Yezek v. Delaware, Lackawanna & West- 
ern R. R. (Supreme Court, Broome County, 
176 Misc., 553). The action was for dam- 
age to an automobile in,a railroad crossing 
accident. The plaintiff carried a $50 de- 
ductible collision policy and had received 
from his insurer the amount of his loss, 
less the deduction, signing a loan receipt 
agreement. The defendant alleged that the 
insurer had become subrogated to the plain- 
tiff’s rights to the extent of this payment 
and that the plaintiff, therefore, was not 
the sole owner of the claim. The plaintiff 
moved to strike out this defense. 


“Whether such a transaction constitutes a 
payment or a loan by the insurer to the 
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insured,” said Mr. Justice Personius, “has 
arisen in two classes of cases: (1) Where 
the property insured and damaged is in 
possession of a carrier (or warehouseman), 
and (2) where, as here, such property is 
in the possession of the insured.” He then 
stated: 


In the former the bill of lading (or warehouse 
receipt) provided in substance that the carrier 
(or warehouseman) should have the benefit of 
any insurance effected by the owner (shipper) 
on the property, and the owner's policy of in- 
surance exempted the insurer from liability for 
damage for which the carrier might be liable. 
In case of loss the insurer's liability was, there- 
fore, contingent upon the non-liability of the 
carrier being first established. In order to pre- 
serve its rights against a third party (carrier) 
and at the same time secure prompt payment 
to the insured (shipper) resort was had to loan 
agreements which were sustained as loans. 
* * * In the latter class, of which the present 
case is one, the insurer’s liability to the in- 
sured is absolute when the loss occurs. No 
shipper or other third party is involved. The 
insured is entitled to prompt payment without 
resort to a loan. The transaction is held a pay- 
ment. 


“A Fiction and a Subterfuge” 


After remarking that this distinction was 
stated in the Luckenbach case, and that 
“The reasons stressed for the holding in 
the Luckenbach and similar cases * * * do 
not exist here,” Mr. Justice Personius con- 
tinued: 


In Kalle & Co., Inc, v. Morton (supra, 524) the 
court said: ‘‘If it be true, as indicated, that the 
policy could not have been enforced, then the 
insurance company had a right to exact suck 
terms with respect to the carrier, that is, the 
party primarily liable to the insured, as it chose 
as a condition of payment.’’ Such, however, Is 
not true in this case. The policy was immedi- 
ately enforcible. The detour in the form of a 
loan was unnecessary to secure prompt payment 
or protect the insurer. If it paid it was subro- 
gated to any claim of the insured against this 
defendant. 


Every action must be prosecuted in the name 
of the real party in interest (Civ. Prac. Act, 
sec. 210). One of the real parties in interest 
here is the Universal Insurance Company. It is 
entitled to receive $245 of any recovery. It 
was absolutely, not contingently, liable to the 
plaintiff therefor. It paid him. It required re- 
payment only if he recovered of the railroad 
company. It provided for no interest. It took 
no security. It controls the action to recover. 
On paying the plaintiff it was entitled to a 
receipt and release. It elected to take a loan 
agreement, However, it was ‘‘payment without 
regard to its form.’’ The so-called loan was a 
fiction, a subterfuge unnecessary either to pro- 
tect the insurer or to secure prompt payment 
to the insured. 
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V 
Pro Personius 


The reasoning of Justice Personius in 
Yezek v. Delaware, Lackawanna & Western 
R. R. Co. (176 Misc., 533) was adopted by 
the Appellate Division, Third Department, 
in Purdy v. McGarity (262 App. Div., 623). 
Here, too, the action was for damage to an 
automobile in a collision. The plaintiff had 
received from his insurer the amount of 
his damage, signing a loan receipt. Revers- 
ing an order which granted the plaintiff's 
motion to strike out as sham the defense 
that he had transferred his cause of action 
and that the insurer was the real party in 
interest, the court said: 


No basis exists for holding that the answer 
before us is false. In fact, the very document, 
the loan receipt, upon which plaintiff relies to 
establish falsity is pregnant with the admission 
that the insurance company is the real owner 
of the claim in suit. It strains our credulity to 
treat that agreement as one fora loan. * * * 
To say that this transaction constitutes a loan 
is a fiction and a sham. 


Stating that the Luckenbach case “is value- 
less as a precedent here,” the court said: 
“Justice Personius has so clearly and con- 
vincingly distinguished it in his opinion in 
the Yesek case that further comment on 
our part is unnecessary. We adopt his 
reasoning and conclusion.” 


And Con 


The reasoning in the Yesek case was criti- 
cized in a Pennsylvania case decided by 
Judge Morrow in the Court of Common 
Pleas of Fayette County (Kooser v. West 
Penn. R’ys., 42 Pa. D. & C., 701). After 
stating that in the Yezek case it had been 
held that, the policy of insurance being 
immediately enforcible, a detour in the 
form of a loan was unnecessary to secure 
prompt payment or to protect the insurer, 
and if it paid it was subrogated to any 
claim of the insured against the defendant, 
Judge Morrow said: 


This view assumes that the ‘‘loan receipt’ is 
unnecessary to secure prompt payment, over- 
looking the fact that such receipt may in some 
cases be the consideration securing prompt pay- 
ment. The insurer might dispute the amount 
of its liability or interpose other defenses. It 
also overlooks the fact that the insured and the 
insurer have a right to decide whether their 
best interests would be served by making the 
payment a loan subject to terms agreed upon, 
and have a right to make such an agreement. 


Legal or Conventional Subrogation? 


“Nor,” said Judge Morrow, “is the word 
‘subrogated’ as used in that case defined.” 
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He continued: 


Subrogation may be conventional, arising by 
contract, or legal, arising by operation of law 
(60 C. J., 695). The former has been said to be 
synonymous with assignment. There must be 
a lawful contract therefor. We infer that subro- 
gation in that sense was meant and that the 
existence of an insurance policy containing such 
a contract was assumed. If so, it is not clear 
why the parties that made such a contract for 
their own benefit, not for the benefit of a neg- 
ligent defendant, could not, before any payment 
thereunder, legally modify or change it by a 
new contract in the form of the loan agreement 
that they did enter into; nor why this new 
agreement should not bind both of them by its 
exact language, when neither of them seeks to 


evade it. Only the defendant, not a party to 
either contract, sought to have this accom- 
plished. 


“If it was legal subrogation, rather than 
conventional, that was meant” in the Yezek 
case, Judge Morrow added, “it would still 
seem necessary for the insurer to invoke 
it, rather than waive it, prior to enforce- 
ment. In legal subrogation three elements 
are involved: (1) A valuable right; (2) a 
person who owns the right; (3) a person 
who is seeking to be substituted in that 
ownership (60 C. J., 711). It is of purely 
equitable origin, and when a person does 
seek to have it applied its application is 
always controlled for the promotion of 
justice.” 


Second Department Upholds 
Loan Receipts 


Matching the emphasis with which the courts 
in the Third Department have rejected loan 
receipt agreements is the consistency with 
which the courts in the Second Department 
have given them effect. 


One of the cases most frequently cited is 
Adler v. Bush Terminal Co. (161 Misc., 509, 
aff'd 250 App. Div., 730), decided by Judge 
Conway when he was a justice of the Su- 
preme Court, Kings County. The plaintiff 
received a check from his insurer and signed 
a loan agreement. He testified that he 
treated the check on his books as the pay- 
ment of a loss. In view of the loan agree- 
ment, however, said Judge Conway, “it 
cannot be construed as a payment of a 
loss.” 


In Balish v. Advance Fuel Corp’n (266 App. 
Div., 2d Dept., 683) the court said: 


Where, as in the instant case, plaintiff merely 
has received loans for the amount of her loss, 
as evidenced by loan receipts providing that the 
loans were repayable out of any moneys received 
by the plaintiff on account of her loss, the in- 
surance companies are not subrogated to plain- 
tiff’s claim against defendant, and, therefore, 
plaintiff is the real party in interest (Lucken- 
bach v. W. J. McCahan Sugar Refining Co., 248 
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U. S. 139; Adler v. Bush Terminal Co., 161 
Misc. 509, aff'd 250 App. Div. 730). Despite 
the holding in Purdy v. McGarity (Third Dept., 
262 App. Div. 623), relied upon by the Special 
Term, in our opinion the nature of the transac- 
tion is dependent solely upon the terms and 
provisions of the loan receipts which evidenced 
the agreement under which the moneys were 
advanced by the insurance companies to the 
insured; and in determining this question it is 
immaterial whether the insurer's liability is 
conditional or absolute. 


Justice Cuff on Subrogation 


In an opinion by Justice Cuff in Merrimack 
Mfg. Co. v. Lowell Trucking Corp’n (182 
Misc., 947) the subject is discussed at 
greater length. “Whatever reasons there 
may be of a business character for the 
insurance company shying away from sub- 
rogation,” he said, “there is one of great 
significance,” namely, that the companies 
have found by experience “that when their 
financial interest is discovered by a trial 
jury in a suit, they fare not so well.” After 
remarking that, as to a liability insurer’s 
defense of a negligence action, “Divulgence 
of the fact by accident or design has been 
guarded against by trial judges over many 
years, and the vice of letting the jury know 
about it has, to a degree, statutory recog- 
nition (Civ. Prac. Act, sec. 452),” Mr. Jus- 
tice Cuff said: 


“Not Unrealistic”’ 


Those who devised the ‘‘loan receipt,’’ which 
permits the insurance company to speedily pay 
its insured and yet press in court to recoup its 
losses from the wrongdoer without the company 
appearing by name, trying in that way to avoid 
unmerited disadvantages difficult to overcome, 
were not unrealistic. * * * 


Should the court, upon piercing the mantle of 
the ‘‘loan receipt’’ and discerning its clear ob- 
jective, enforce the letter of section 219 of the 
Civil Practice Act, and thus condemn the prac- 
tice of using loan receipts? 


“Of course, business, to accomplish a de- 
sired result,” he said, “may not defy law 
no matter how meritorious the trade attain- 
ment may be. On the other hand, legis- 
lative enactments showd not be regarded 
as instrumentalities designed to impede and 
obstruct proper business intercourse. Courts 
should upset proper business practices only 
in the furtherance of justice lest its effect 
be to discourage trading—the lifeblood of 
the republic.” He continued: 


“Nothing Devious” 


What is wrong with the ‘‘loan receipt’’? The 
objection to its use emanates from the alleged 
wrongdoer. He insists on being confronted in 
court by the person, who at the time the suit 
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is started, he considers, in fact, possessed the 
claim against him. Section 210 of the Civil 
Practice Act, a sound preventative against pay- 
ing claims twice, justifies defendant’s attitude 
on this motion. His complaint would find imme- 
diate redress if there were fear that a second 
claim could be urged for one wrong. The 
“loan receipt’’ admits of no such injustice, The 
objection narrows merely to the name of the 
party in the suit. Defendant’s attorney argues 
that his client should defend against an insur- 
ance company by name. The unwillingness of 
the insurance company to litigate in its own 
name is prompted by a firm conviction that an 
unfair verdict may result. Courts expend great 
effort to avoid unfairness, a destructive element 
in the administration of justice. Conscious of 
the possibility of a pending injustice, a court 
should not denounce a method devised to re- 
move the cause which prejudices not at all the 
rights of anyone. 

It is this court’s conclusion that there is noth- 
ing devious about the “‘loan receipt.""” * * * 
There being no danger of more than one recov- 
ery against the wrongdoer, the court is not 
justified in inquiring into the motives of the 
parties to the ‘‘loan receipt.”’ 


The plaintiff, Mr. Justice Cuff held, did not 
assign its claim to the insurance company, 
it had not been paid, and it was the real 
party in interest. 


The Court of Appeals Views 
Loan Agreements 


Two years ago, in a case in which the 
plaintiff had received a payment from its 
insurer under a loan receipt agreement, the 
Court of Appeals affirmed an order which 
denied the plaintiff's motion to strike out 
as sham a defense that the plaintiff was not 


the real party in interest (Cocoa Tradine 
Corp’n v. Bayway Terminal Corp’n, 290 N. Y., 
697). But the decision, which was without 


opinion, was only on the question of plead- 
ing and practice under Rule 103, and left 
open the substantive question of the va- 
lidity and effect of a loan receipt. That 
the decision was thus limited in its scope 
was emphasized when the court, in denying 
a motion for reargument (290 N. Y., 865) 
said: 


The primary question presented upon the ap- 
peal * * * was whether it conclusively ap- 
peared that the allegations of the defendant 
that the plaintiff had ‘‘duly assigned and trans- 
ferred’’ its cause of action and is no longer 
the ‘‘real party in interest’’ are false and cannot 
possibly be sustained by any proof which may 
be produced. We considered and determined no 
other question. Until the facts are more fully 
disclosed the question cannot be determined 
whether the plaintiff is, as matter of law, the 
trustee of an express trust, or for any other 
reason the ‘‘real party in interest’’ within the 
meaning of the statute. 


Whereas this case has been repeatedly 
referred to in cases involving loan receipt 
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transactions, the courts have cited far less 
frequently a decision of the Court of Ap- 
peals, made in 1937 (Banca Commerciale 
Italiana Trust Co. v. Clarkson, 274 N. Y., 
69), in which it was held that an insured 
had the right to bring an action after be- 
ing paid the amount of a loss. The recent 
opinion of the Appellate Division, First 
Department, in Sosnow, Kranz & Simcoe, 
Inc. (decided April 20, 269 App. Div., 122), 
appears, indeed, to be the first reported 
opinion in which that decision has been 
referred to as authority for holding that an 
action may be brought by a plaintiff who 
has received a payment from his insurer 
under such a loan agreement. 


Plaintiff Entitled to Sue in Own Name 


The action was brought by a bank to 
recover for the conversion of six checks. 
From the record on appeal—these particu- 
lars are not stated in the opinion—it ap- 
pears that the bank did not execute a loan 
receipt agreement when it received the 
amount of these checks from its insurer, 
but that subsequently there was an ex- 
change of letters between the respective 
attorneys of the insurer and the bank in 
which they referred to an understanding, 
at the time the payment was made, that 
the bank would bring an action against 
the party responsible for the loss. In reply 
to a letter of the insurer’s attorney, the 
bank’s attorney wrote that the bank, in 
accordance with this understanding, was 
prepared to bring an action and that it 
authorized the insurer to bring the action 
in the bank’s name. The defendant asserted 
that the bank was not the real party in 
interest. At the trial this question was left 
to the jury. The Court of Appeals, in an 
opinion by Judge Loughran, said: 
Plaintiff's loss was made good by a surety com- 
pany. This action was brought pursuant to an 
agreement between them that any recovery 
would be paid to the surety company. The 
question whether the plaintiff was the real 
party in interest was left to the jury. This was 
error, as was the refusal to strike out the de- 
fense which tendered that issue. Ag the trustee 
of an express trust, plaintiff was entitled to sue 
in its own name. 


VI 


No Sham or Fiction 


Referring, in its recent decision in Sosnow, 
Kranz & Simcoe, Inc., v. Storatti Corporation 
(269 App. Div., 122), to the decision of 
the Court of Appeals in Banca Commerciale 
Italiana Trust Co. v. Clarkson (274 N. Y., 69) 
the Appellate Division, First Department, 
stated that the two cases were indistin- 


1945 


guishable. In holding that it was error to 
submit to the jury the issue whether the 
plaintiffs were the real parties in interest, 
Mr. Justice Untermyer, who delivered the 
opinion of the court, said: 


We think the loan agreements by which the 
legal rights of the insurers and their assured 
were consciously and deliberately established 
may not be impugned by evidence tending to 
impair their effect. The purpose of the agree- 
ments was to secure for the insured an amount 
equivalent to their loss without subjecting the 
assured to the risk of liability for the repay- 
ment of the loans in the event that no recovery 
against a third party could be had, and with- 
out transferring to the insured by subrogation 
* * * the title to the claims. The parties 
had the right so to shape their transactjons 
that title would reside wherever they saw fit 
(Luckenbach v. McCahan, 248 U. S. 139). So 
long as the wrongdoer against whom the cause 
of action is asserted is not subjected to the 
danger of a double recovery, he is in no posi- 
tion to complain. There is no such danger 
where, by agreement of the parties, the title to 
the cause of action resides in the plaintiff. It 
is idle, therefore, to contend that such a loan 
agreement is a “sham” or a ‘“‘fiction’’ which 
should be ignored. 


Similar contentions, Mr. Justice Untermyer 
stated, were answered in Sheridan v. The 
Mayor (68 N. Y., 30), where an assignor 
had transferred to the plaintiff only the 
barren legal title to a claim, retaining all 
the beneficial interest, and where it was 
held that a plaintiff “is the real party in 
interest under the code, if he has a valid 
transfer as against the assignor, and holds 
the legal title to the demand,” and that the 
defendant had “no legal interest to inquire 
further,” since, “from the undisputed facts, 
the defendant would be protected if it paid 
to the assignee or if a recovery was had 
against it by him.” 


“In the present case,” said Mr. Justice 
Untermyer, “the plaintiffs-appellants trans- 
ferred to their insurers the beneficial inter- 
est in any recovery, but refrained from 
transferring the legal title to their claims. 
The controlling principle, therefore, is the 
same. By retaining title to the causes of 
action, the plaintiffs-appellants were consti- 
tuted trustees of an express trust and as 
such are the real parties in interest to 
prosecute the claims (Civil Practice Act, 
sec. 210).” 


Appellate Division Reverses Itself 


The Appellate Division, Fourth Depart- 
ment, in Anderson v. Socony-Vacuum Oil 
Co., Inc. (266 App. Div., 817), affirmed ar 
order which granted the plaintiffs’ motion 
to strike out allegations in the defendants’ 
answers to the effect that the plaintiffs 
no longer owned the cause of action. The 
following year, however, a similar order, 
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made in view of this decision, was reversed 
(Bagley & Sewell Co. v. Shell Oil Co., 268 
App. Div., 888). The court’s reversal of its 
position is explained by its reference to 
Cocoa Trading Corp’n v. Bayway Terminal 
Corp’n (290 N. Y., 697, 865), which had 
been decided in the interim. 


Shortly before the earlier of these two de- 
cisions by the Appellate Division, Fourth 
Department, Mr. Justice Lytle, in Butera 
v. Donner (Supreme Ct., Niagara County, 
177 Misc., 966), denied a motion by the 
defendants for leave to serve an amended 
answer containing an allegation that the 
plaintiffs had assigned their claims to an 
insurance company. 


Insured Plaintiff Welcomed, 
Insured Defendant Banned 


Speaking of the position of the defendant's 
insurer and that of the plaintiff’s insurer, 
Mr. Justice Lytle said: 


It is highly incongruous to observe the courts 
upon one hand guarding with the direst of sanc- 
tions against the injection into a casualty case 
of the fact, even the suggestion, of liability in- 
surance covering the defendant, and on the 
other hand welcoming with warm hospitality 
the injection into a casualty case of the fact 
of collision insurance covering the plaintiff. 
o os * 

Any distinction between the two situations is 
bound to be formal and legalistic. It flows from 
section 210 of the Civil Practice Act, which re- 
quires that every action must be prosecuted by 
the real party in interest and the limitation in 
section 193, subdivision 2, of the Civil Practice 
Act, which permits an action over against some 
third person who will be liable to the defendant 
only upon application of the defendant. 


In Purdy v. McGarity (262 App. Div., 623), 
where the Appellate Division, Third De- 
partment, refused to give effect to a loan 
receipt, that court said: 


We are not impressed by the argument of plain- 
tiff's counsel to the effect that the retention of 
the affirmative defense will disclose to a jury 
the knowledge that plaintiff is protected by a 
policy of indemnity insurance and hence will 
preclude a fair trial. We may not assume that 
jurors under the guidance of a courageous and 
impartial trial judge will stultify themselves 
by the rendition of a vetdict based on passion 
and prejudice. That argument, however, should 
be addressed to the Legislature and not to the 
courts. Our duty is not to make law but to 
interpret it. 


That Fatal Word “Insurance” 


Quoting the last two sentences of this 
statement, Mr. Justice Lytle, in Butera v. 
Donner (supra), remarked: 

That may be. But without action of the Legis- 


lature, we find firmly embedded in the case law 
of this state the doctrine that no hint of insur- 
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ance protection of a defendant may be given in 
an action. Indeed, the doctrine is so well es- 
tablished that when the fatal word ‘‘insurance”’ 
is blurted out upon the trial, the court and 
seasoned trial counsel as well experience the 
feeling that an injustice has been done and an 
improper element injected into the case. This 
judge-made doctrine is founded on necessity 
and justice and the same necessity and justice 
require that this motion be denied. 


“On sound reasoning,” it was said in an- 
other case, “with intelligent and fair-minded 
jurors, such reference [to insurance] should 
create no prejudice and we hope for the 
arrival of such a utopian day. Until such 
a day arrives, the application of the rule, if 
it can be accomplished, should work both 
ways” (Humphrey v. Gawehn, Supreme Ct., 
Oneida County, 36 N. Y. S., 2d, 620, 623). 


A Middle Ground 


Mr. Justice Searl, who made the foregoing 
statement in the case first cited, undertook 
in this case and in a later case to find “a 
middle ground * * * that would prove no 
injustice to either litigant” (Woodard v, 
Marx, 181 Misc., 333, 335). He sought to 
guard against disclosure of the insurer’s 
interest, not in every case in which a plain- 
tiff has received a payment from his insurer 
and has given a loan receipt, but in cases 
in which two claims are being prosecuted 
in the same action or at the same trial and 
an insurer has an interest in only one of 
them. If a claim for property damage and 
for personal injury are tried together, and 
if an insurer is joined as a party because 
it has paid the plaintiff the amount of the 
property damage, the jury may believe that 
the plaintiff has also been indemnified fer 
his personal injury and that the claim there- 
for is likewise being prosecuted for the 
benefit of the insurer. 


In such a situation, Mr. Justice Searl held, 
a motion by the defendant to join the in- 
surer as a party should be granted “only 
if the insurance carrier refuses to execute 
and deliver to the defendant an instrument 
showing that the claim has not been as- 
signed, that there is no claim for subro- 
gation and that the insurance carrier will be 
bound by the determination in the action.” 


Rule of Court in Pennsylvania 


In at least one jurisdiction the question 
whether an action may be brought by one 
whose damage has been paid by his insurer, 
and who is suing for the benefit of the 
insurer, has been removed from the field 
of judicial decision. The requirement that 
an action must be brought by “the real 
party in interest,” which in New York is 
contained in the Civil Practice Act, is in 
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Pennsylvania imposed by a rule promul- 
gated by the Supreme Court of the State. 
In 1941 the rule was amended by the 
addition of a clause that it “shall not be 
mandatory where a subrogee is a real party 
in interest.” 


Kooser Case Caused Amendment 


This clause became effective just three 
weeks after the decision in Kooser v, West 
Penn. Ry’s Co. (42 Pa. D. & Co., 701), where 
it was held that a loan receipt agreement 
was effective to reserve to the insured the 
right to sue. The amendment was due, of 
course, to the fact that in other decisions 
in Pennsylvania a contrary view had been 
adopted. In a case in the Municipal Court 
of Philadelphia (Levin v. Hanson Garage, 
Inc., 44 Pa. D. & C., 21), in which the new 
clause was construed, Judge Winnet said: 


Rule 2002 was amended because of the criticism 
which had been lodged against it. Insurance 
companies which acquired subrogation rights 
by reason of payment of claims complained that 
it was prejudicial to require them to disclose 
their interest, and particularly unfair when it 
was not permitted to disclose that the defense 
of the case was so often in the hands of an in- 
surance carrier, also a real party in interest. 
And frequently, where only part of the insured’s 
claim was reimbursed, the insured complained 
of the burden of the joinder of an insurance 
company as an additional plaintiff. * * * To 


cure the complaint, clause (d) was added and 
it became no longer mandatory to name a sub- 
rogee who was a real party in interest a party 
plaintiff. 


Loan Agreement Unnecessary 


By adding this exception to the real party 
in interest rule, the Supreme Court of 
Pennsylvania has not merely given un- 
questionable efficacy to loan agreements 
whereby insurers seek to avoid subrogation. 
The exception dispenses with the necessity 
of such an agreement; it permits an action 
by the insured, although his insurer has 
become subrogated to his claim. 


This is the effect of the amendment as it 
was construed by Judge Winnet in the case 
just mentioned. The plaintiff asserted that 
the amendment gave the subrogee the choice 
of whether or not to be the plaintiff in 
the action. The defendant insisted that the 
court must in each case determine whether 
the general rule or the exception is to 
apply. Judge Winnet rejected the defend- 
ant’s contention. The language of the 
amendment, he said “clearly means it is 
no longer compulsory to the litigant; in 
other words, the decision must be his and 
not the court’s. To allow each case to be 
determined by the court would bring un- 
certainty where certainty is desired.” 


ILJ 


WHAT THE COMPANIES ARE DOING 


“Equitable” Loans to the Veteran 


1945 


To assist returning veterans to reestablish themselves in civilian life, Equitable 
Society will waive interest for one year on $2,000 of principal on home and farm 
real estate loans to veterans. Thomas I. Parkinson, president of Equitable, an- 
nounced that veterans who wish to own a home in the country where they can 
do part-time farming while working at a regular job in a nearby city or town 
will likewise receive the benefit of free interest for one year. 


Covering the Waves 


Insurance Company of North America and its affiliated fire companies have an- 
nounced that they are prepared to write wave damage insurance on private 
dwellings in New Jersey through an extended coverage endorsement subject to 
a $100 deductible clause, and applying to wind as well as waves and tidal waters. 


Fraternals Have Over 7 Billion in Force 


As of January 1, 1945, the aggregate membership of fraternal insurance societies 
was 8,712,798. The outstanding insurance totalled $7,153,383,600. These figures 
are given in the 1945 editions of the Consolidated Chart of Insurance Organiza- 
tions and Statistics Fraternal Societies published by the Fraternal Monitor of 
Rochester, N. Y. 
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ARE CAR-POOL MEMBERS GUESTS ? 


“A druggist’s right to compel you to pay 
for the pills you buy is not contingent upon 
his right to compel you to take them,” says 
the Washington Supreme Court in reject- 
ing as scarcely arguable, the contention of 
the defendant host-driver that a rider, one 
member of a car-pool, was a guest and not 
a paying passenger. However, the court 
split 6 to 3 on the issue, with a strong 
dissenting opinion holding that there was 
no binding agreement between the mem- 
bers of the “share-the-ride” car-pool; that 
their agreement provided merely for an 
exchange of courtesies. (Coerver et al. v. 
Haab et al., 23 CCH AutomosiLe Cases 671.) 


The Arrangement 


This was the car-pool arrangement. The 
plaintiff and the defendant, and three other 
employees were all employed on the Han- 
ford project in the state of Washington, 
but lived at Yakima. Each of them owned 
a car, and they entered into an oral agree- 
ment that each of the five would alternate 
day by day in furnishing transportation, 
driving his car from Yakima to Hanford 
and return, carrying the other four as pas- 
sengers. The arrangement provided that 
if, on any particular day, the party whose 
turn it was to take his car was for any 
reason prevented from doing so, he would 
notify the other four and one of them would 
arrange to take his car. In such a case, 
however, the one who had failed to take 
his regular turn would make it up at some 
later time when he was able. In the event 
one or more of the parties found it incon- 
venient to make the trip in the automobile 
of the one furnishing transportation on a 
particular day, or if he found it more con- 
venient to find some other means of trans- 
portation, there was no obligation upon him 
to ride in the car of the individual furnish- 
ing transportation for the five of them. 
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What the Courts 


Are Doing 





The Day of the Accident 


On November 20, 1943, under this arrange- 
ment, the defendant drove his automobile 
to and from Hanford for the purpose of 
furnishing transportation not only for him- 
self, but for the other four men. On the 
return trip from Hanford to Yakima that 
evening, they reached Moxee City at dusk, 
shortly before five-thirty P. M. At that 
time a slight mist started to fall. The de- 
fendant negligently crossed over onto the 
wrong side of the highway, collided with 
a car approaching from the opposite direc- 
tion, and injured the plaintiff. The facts 
are thus set out in the majority opinion 
of the court. In the dissenting opinion, 
they are set out in verbatim quotation from 
the testimony. 


Is a Car-pool Agreement Binding? 


Under these facts, the defendant contended 
on appeal that the plaintiff was a guest, the 
transportation furnished plaintiff was not 
paid for, and he (the defendant) would be 
liable only for wilful and wanton conduct, 
and not for simple negligence. To sup- 
port this argument, the defendant urged 
that, in the words of the majority of the 
court, “ . there is no binding obligation 
or contract between the parties to the agree- 
ment, because the defendant could, when 
it was his turn to ride with one of the 
other parties, do so or not as he pleased, 
with none of the other parties having any 
legal recourse to compel him to do so. The 
challenge to the validity of a contract for 
transportation upon the ground that the 
one paying for it cannot be compelled to 
take it, is a novelty that arises out of a 
confusion between the elements of consid- 
eration and benefits in a contract. A drug- 
gist’s right to compel you to pay for the 
pills you buy is not contingent upon his 
right to compel you to take them. That 
the ‘arrangement’ herein had all of the ele- 
ments of a contract, is scarcely contro- 
versial. If it were contended that appellant 
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could have accepted the rides that he did 
accept with no obligation to repay in kind, 
we would have a different question. That 
contention is not made.” 


The Agreement Was Executed 


Furthermore, why talk about the hypothe- 
tical situation in which the defendant or the 
plaintiff might have refused to ride with the 
car-pool. In fact they did, and had an ac- 
cident. Why shed tears, and waste time 
over an hypothesis? In the language of 
the court: “Even if we were to concede 
that appellant could withdraw from the ar- 
rangement without future obligation, it 
would avail appellant nothing. We adhere 
to hem rule laid down in 12 Am. Jur. 609, 
§ 114: 


If a bilateral agreement, not originally binding 
on one of the parties, has been performed by 
him, so that the other party has actually re- 
ceived the promised benefit, the latter is bound 
to perform his promise. 


Regardless of what the rights of the parties 
may have been as to the executory part of 
the contract, it is apparent that the instant 
cause of action arose out of the executed 
part. We hold the appellant was not trans- 
porting the respondent ‘without payment 
for such transportation’ as contemplated by 
the statute. He therefore does not come 
under the host-guest exemption from lia- 
bility.” 


“We Respectfully Dissent’ 


The dissenting opinion by Simpson, J. (con- 
curred in by Chief Justice Beals, and Mil- 
lard, J.), quoting from the testimony given 
by the defendant on his direct examination, 
makes the points following: (1) that if one 
of the drivers whose turn it was to drive, 
found it inconvenient because of working 
overtime, or because his car was out of 
order, etc., not to drive on a certain night, 
he would tell the other members of the car 
pool, and some other member would drive 
that night; and (2) that if a rider, entitled 
to ride with a driver of the car-pool on a 
particular night, decided not to ride with 
the pool that night, there was no require- 
ment that he do so; he could take a bus, 
or take his own car, or use any other means 
of transportation that he desired. 


No “Binding, Enforceable” Contract 


On the basis of these points, the dissent- 
ing opinion concludes that there was no 
“binding enforceable” contract between the 
parties, and so none between the plaintiff 
and the defendant. These are the reasons 
the dissenters give for their conclusion: 


“Each of the parties could go with another 
if he so desired. He could use his own 
car. He could ride upon the bus, or not 
go at all. And in so doing he would not 
be responsible to any of those who entered 
into the so-called agreement. Under the 
arrangement the passengers in the cars of 
the workers were there at the voluntary in- 
vitation of the drivers and were mere guests. 
All that the agreement provided for was a 
mere exchange of courtesies.” 


The dissenting opinion relies on the Michi- 
gan case of Everett v. Burg, 301 Mich. 734, 
4 N. W. (2d) 63, and quotes from the case 
of Bushouse v. Brom, 297 Mich. 616, 298 N. 
W. 303, as being “in line with my thought.” 
These Michigan cases reject the contention 
that riders under such a car-pool plan are 
paying passengers, and also the contention 
that such group-riders are engaged in a 
joint enterprise; they hold that a mere ex- 
change of courtesies is involved. The Bus- 
house case says: 


There never was a definite meeting of minds 
between these parties which resulted either in 
an implied or express legal obligation on the 
part of plaintiff to pay defendant. Had there 
been such an agreement and thereafter defend- 
ant had neglected or refused to take plaintiff on 
the trip, it would follow plaintiff would have 
had an action at law for breach of the contract: 
but under the facts of the instant case it would 
surely be farfetched to conclude that plaintiff 
would have had such a cause of action if defend- 
ant had failed to take plaintiff on the trip. 


Why such action would be farfetched is 
not stated. Perhaps all the court has in 
mind is that such an action would be un- 
usual, novel, and perhaps (perish the 
thought!) unprecedent. So are car-pools. 


Dissenters’ Reasoning 


Why is there not a binding agreement? 
For two reasons, say the dissenters. Let 
us take the first one: the defendant in this 
case could, it was understood (“agreed’’) 
by the other members of the car-pool, skip 
his regular turn at driving, providing he 
made up for it later, What is unbinding 
about such an agreement? Would it be 
more “binding” if the agreement were that 
a member of the car-pool could never, un- 
der any circumstances, miss his turn at 
driving the group? Human affairs cannot 
be conducted on any such inflexible basis, 
and parties contracting, being more or less 
human, take that into consideration in mak- 
ing their agreements. 


The second reason is that a member of the 
car-pool, entitled on a certain night or 
nights of the week, to ride with another 
driver, in the other’s car, need not avail 
himself of this privilege; he may ride the 
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bus, or drive his own car, or adopt any 
other transportation! It is understandable 
that the majority should treat this argu- 
ment with irony. The majority’s answer 
is a good one: “A druggist’s right to com- 
pel you to pay for the pills you buy is not 
contingent upon his right to compel you to 
take them.” As the majority says, the 
fallacy of the dissenters arises from ‘a con- 
fusion between the elements of considera- 
tion and benefits in a contract.” It arises 
between a confusion between the two anti- 
podal concepts of rights and duties; 
privileges and obligations; can and must; 
power and act, and the like. No contention 
was made that the defendant could have 
accepted the rides that he did accept with 
no obligation to repay in kind. (See the 
majority opinion.) In any case, as the 
majority points out, here, even granting that 
the contract was not originally binding upon 
the defendant, after he had received the 
benefits of the car-pool as a rider, he had 
received the consideration for his promise 
and was bound to perform. He had been 
“paid” for the ride which he furnished to the 
plaintiff. 


No Car-pool in Bushouse Case 


To come back to the Bushouse case, it did 
not involve a car-pool. There the defend- 
ant and her mother invited plaintiff, an old 
friend, to accompany them on a pleasure 
trip by automobile, and plaintiff accepted. 
There was an indefinite arrangement con- 
templated under which plaintiff would con- 
tribute “something” toward the expense of 
the trip, possible one-third or one-half. The 
court held that plaintiff was a “guest” of 
the defendant within the meaning of the 
Virginia automobile guest statute, and not 
a “passenger”, and so would not recover for 
injuries sustained in Virginia in an auto- 
mobile accident resulting from the defend- 
ant’s ordinary negligence. Three members 
of the Michigan Supreme Court dissented, 
differing with the majority as to what the 
law of Virginia is, or would be, in such a 
situation. 


A Simple “Exchange’ of Amenities” 


As to the case of Everett v. Burg, the Michi- 
gan court without any reasoning or demon- 
stration held that a car-pool arrangement 
involved was nay the exchange of 
amenities between tellow employees.” It 
relied on the case of Fisher v. Johnson, 238 
Ill. App. 25, where the court said: “We 
regard the circumstances in no different 
light than if on each occasion when one 
drove the other in his car to and from 
their place of business it was upon an ex- 
press invitation from the former to the lat- 
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ter to be his guest, and therefore negligence 
could not be imputed to the latter on the 
theory that because they were accustomed 
to exchange courtesies and ride together 
they are engaged in a joint enterprise or 
undertaking. Practically every interchange 
of amenities and hospitality, when very 
carefully analyzed, may appear to be a quid 
pro quo arrangement, but this does not 
prevent the relationship from being that of 
host and guest.” 


The arrangement between the members of 
the pool in Everett v. Burg is of some im- 
portance as showing the pecuniary light in 
which the transaction was regarded: “Six 
fellow employees arranged for daily trans- 
portation from Saline, Michigan, to their 
place of employment at Milan. Five of 
them, including plaintiff's decedent, Richard 
Ward, owned cars. They agreed that they 
would alternate each week in the use of 
their cars so that each of them would fur- 
nish transportation to the others in his turn. 
One of the parties not having a car agreed 
to pay the driver, whoever he might be, the 
sum of 75 cents a week for transportation.” 


(Italics added.) 


Fisher v. Johnson—The Illinois View 


In the case of Fisher v, Johnson, 238 Ill. App. 
25, “Fisher and MacNutt were intimate 
friends, living as neighbors in Oak Park, 
Illinois, and being employed by the Western 
Electric Company at its plant about six 
miles from their homes, to which they were 
accustomed to ride daily in the automobile 
of one or the other, as they usually de- 
termined upon the night before, consulting 
sometimes the convenience of the family +f 
one or the other in requiring the use of 
an automobile on the following day. This 
arrangement continued for a long space of 
time. There was no division of expenses, 
each bearing the expense of keeping and 
maintaining his own automobile the same 
as if they had no such arrangement, which 
resulted in their practically alternating in 
the driving, Fisher taking MacNutt in his 
automobile one day and MacNutt taking 
Fisher in his car the next. Pursuant to an 
understanding of that kind MacNutt called 
with his car for Fisher at his home on the 
day of the accident to drive with him to 
their place of business. When driving south 
on Lombard street his car collided with 
that of defendant Johnson at its intersection 
with Erie street, on which Johnson was 
driving east.” Fisher received serious in- 
juries, for which he sued MacNutt and 
Johnson, the driver of the other car in- 
volved. The jury found Johnson “not 
guilty”, and judgment was entered against 
MasNutt alone. He appealed, and the judg- 
ment against him was affirmed. 
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“A Day to Day Affair” 


Said the Illinois Appellate Court: “But it 
is urged that upon the above state of facts, 
if MacNutt was negligent, his negligence 
would be imputed to Fisher. The theory 
of such contention is that Fisher and Mac- 
Nutt were at the time engaged in a joint 
enterprise. We do not think the arrange- 
ment can be so regarded. To be sure it 
was one for their mutual accommodation, a@ 
day to day affair, but it involved no common 
financial interest, no partnership, no rela- 
tion of master and servant, or principal and 
agent, and no right of either to direct or 
control the other in the management of his 
car. The parties being neighbors and social 
friends, engaged at the same place of busi- 
ness, evidently regarded it unnecessary 
because of such relations to drive two auto- 
mobiles to their place of business and leave 
them there all day unused, when one would 
suffice, and the other could be left for the 
use of the owner’s family. Such a scheme 
of mutual accommodation did not clothe 
the arrangement with any characteristic of 
a joint enterprise, to which the doctrine of 
imputable negligence may be applied. .. .” 
(Italics added.) 


“We regard the circumstances in no differ- 
ent light than if on each occasion when 
one drove the other in his car to and from 
their place of business it was upon an ex- 
press invitation from the former to the lat- 





ter to be his guest, and _ therefore 
negligence could not be imputed to the lat- 
ter on the theory that because they were 
accustomed to exchange courtesies and ride 
together they were engaged in a joint enter- 
prise or undertaking.” 


Dissenters’ Authorities Are Questionable 


Some distinguishing features of the Fisher 
case from the car-pool cases is that here, 
according to the court, the convenience of 
the families of Fisher and MacNutt was 
consulted every day, and in effect a new ar- 
rangement made every day. In the words 
of the court, it was “a day to day affair.” 
There was no binding agreement requiring 
some one of the two pool members (if the 
two can be called a pool) to drive at all 
events. Furthermore, the court in the Bus- 
house case should not have relied on the 
Fisher v. Johnson case because (as was evi- 
dent from the agreement of the rider who 
didn’t have a car (to pay 75 cents per week) 
the parties regarded the arrangement there 
not as an exchange of courtesies. Courtesies 
are not usually sold, even for as little as 
75 cents a week. There are distinguishing 
features in Fisher v. Johnson; there are good 
reasons why the Michigan court in Everett 
v. Burg should not have relied on it; and, 
therefore, both cases furnish very weak sup- 
port for the argument of the dissenters on 
the Washington Supreme Court. 


+H 1L J 


SIDE SHOW 


The Dirty Skunk! 


1945 


A skunk was the cause of a recent claim under a comprehensive automobile pol- 
icy. A husband and wife, returning from shopping, came out of their car with 
their arms full of bundles, and left the rear door of the car open while they car- 
ried the bundles into the house. When they came back to the car, they found a 
strange, but not bashful, skunk comfortably ensconced in the back seat, and ap- 
parently in full operation of his well-known aromatic facilities. The man tried to 
kill the skunk with a stick, and as a result of the struggle, the varmint left some- 
thing to remember him by; the resulting damage necessitated reupholstering the 
entire interior. 


Lazarus Laughed 


The New York newspapers report that V. A. Negovski, an illustrious citizen of 
the Soviet Union, can revive the dead and put them back on their feet as going 
concerns. What concerns us for the moment is that several American life insur- 
ance companies are reported to be interested in engaging M. Negovski to put 
new life into risks that have gone sour. 


A Curious Folk, the Japanese— 

United Press reports that one Japanese civilian bowed too low in welcoming the 
first American ship to tie up at Tokyo docks and tumbled head first into the bay. 
American sailors fished him out, and he returned later with gifts to thank them 
for saving his life. 
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PRESUMPTIONS: THEIR USE 
AND ABUSE 


Mississippi Law Journal, March, 1945 


By Julian P. Alexander 
Associate Justice, Supreme Court of Mississippi 


To say that it is a presumption to seek to 
add to the subject anything but further con- 
fusion, is both to state a deplorable truth 
and to suggest by an equally deplorable 
play upon the world itself the source of 
most of the confusion. 


Judges and text writers have bewailed the 
confusion as to the nature and use of pre- 
sumptions. Unless presumptions can be 
properly defined, it is a futile didactic exer- 
cise to classify them. 


Presumptions are merely accepted patterns 
of circumstantial evidence, justified by ex- 
perience and sustained by logic and reason, 
and above all, in their technical sense stand- 
ardized as accepted formulas for justifying 
the acceptance of a logically related fact 
from the proof of another fact. 


The reasons for casting these devices into 
moulds include the policy of saving time and 
expense, in which aspect they are mere vari- 
ants of judicial notice; or to surmount a dis- 
proportionate difficulty of detailed proof, or 
because the ultimate fact is peculiarly in the 
possession or knowledge of the adverse part. 
Public policy and the exigencies of the so- 
cial order explain their invention. 


The safest definition of a presumption is a 
compelled inference. As such, it is a rule 
of law. It is a judicial assumption of the 
existence of fact C from the proof of facts 
A and B. Yet C is not the presumption, nor 
yet is A or B. In the simple formula, 
A+B=C, the so-called presumption is en- 
cysted in the equality sign. 


Much of the confusion has come from in- 
vesting the word with an inherent quality 
of its own having evidential weight over 
and above that of the facts it artificially ad- 
duces. A presumption should not be a 
more complicated device than a simple shoe- 


horn which, when it has seemed to put a 
procedural shoe upon the other foot, may be 
laid aside. Our chief purpose, therefore, 
is to inveigh against its use in instructions. 


Presumptions Are Only for Judges 


If there be such a thing as a conclusive pre- 
sumption it means that A + B must equal C, 
and therefore the judge and the jury have 
no function except to find the bases A and B. 
The opposing party must undermine the pre- 
sumption by destroying its bases. Thus he 
destroys the prima facie case. If he attacks 
the finding é successfully, he has met the 
burden which the presumption placed upon 
him. 

If the jury must find C, then the Court will 
see to it that it does so, and to this end will 
peremptorily so instruct it. If it may find C, 
then it should be left free to do so un- 
influenced by the judges’ gratuitous hints 
that A plus B usually or properly should 
equal C. 


Despite the lip-service to the principle thut 
when the facts come in the door, the pre- 
‘sumption flies out of the window, it has been 
systematically readmitted through the side- 
door of instructions. Let us take some of 
the more troublesome applications of the 
solecism. 


The Prima Facie Statute 


In substance, the statute provides that proof 
of injury by the running of a train, and so 
forth, is prima facie evidence of the want 
of reasonable skill and care, for example— 
of negligence. 


It was early conceded that the presumption 
made a prima facie case and this shifted the 
burden of procedure to the defendant. But 
the presumption was allowed to remain 
throughout the case and left free to intrude 
itself upon the jury as if it were not only a 
means to help the plaintiff shift his burden 
but became part of the burden itself. It was 
in effect allowed to shift the initial burden 
of persuasion. 
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The oscillations incident to the impulses 
respectively to draw out the presumption 
when the facts were shown, and to invest it 
with an inherent probative force finally came 
to rest in New Orleans & G. N. Railroad v. 
Walden, 160 Miss. 102, 133 So. 241 (1931), 
where the Court held that when rebutting 
facts were adduced, the presumption not 
only vanished from the case but also from 
the instructions. This enlightened view was 
adhered to shortly thereafter in Natchez Bot- 
tling Co. v. Watson, 160 Miss. 173, 133 So. 
677 (1931), applying the motor vehicle prima 
facie statute, and reinforced with emphatic 
reasoning in Louisville & N. R. R. v. Cuveas, 
162 Miss. 521, 139 So. 397 (1932). However, 
enough fog remains to justify occasional 
warnings. 


The Presumption from Failure 
to Call Witness 


If A is a witness to a crime or accident or 
document and the party B fails without ex- 
cuse or explanation to call him as a witness, 
a logical inference would be that A’s testi- 
mony would be adverse to B. It has suffi- 
cient material from which to fashion a logical 
inference. It is not, however, adapted to a 
formal presumption. In the first place, it is 
used against instead of in favor of the party. 
It does not make a prima facie case but 
tends to defeat it. Adapted to the simple 
formula above, it would be represented as 
follows: A + (—B) =C. Nor is C a defi- 
nite factor. The most that can be said is 
that A (having available an eye-witness) 
+ (—B) (failure to call) = C (an inference 
generally unfavorable). 


It does not produce any definite result. The 
most courts could do was to infer that such 
absent witness’s testimony would be gener- 


ally unfavorable. As a logical inference it is 
valid; as a basis of argument or decision, it 
is relevant; as a presumption, it is incon- 
gruous. 


A brief history of the phenomenon may not 
be out of place. An early case, Buckley v. 
Jones, 79 Miss. 1, 29 So. 1000 (1901), pre- 
sumed that absent testimony would be un- 
favorable. Anderson v. Cumberland Telephone 
and Telegraph Company, 86 Miss. 341, 38 So. 
786 (1905), thought that the failure to pro- 
duce an available witness “raises a strong 
presumption that such [exculpatory] facts do 
not exist.” Further illustration of the in- 
eptitude of labeling this circumstance as a 
presumption is seen in Southern Bell Tele- 
phone and Telegraph Company v. Quick, 167 
Miss. 438, 149 So. 107 (1933). 


In Hobson v. McLeod, 165 Miss. 853, 147 So. 
778 (1933), an instruction was declared error 
—rightly—which told the jury that while 
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the defendant could not introduce the plain- 
tiff’s physician, the plaintiff could have done 
so and no inference unfavorable to the de- 
fendant could be drawn from his failure to 
introduce the physician. 


Robinson v. Haydel, 177 Miss. 233, 171 So. 7 
(1936), held not only in accord with the 
Anderson case, supra, but in effect over- 
ruled the Hobson case, by holding that the 
failure to call one’s own physician would 
create the same presumption. Interesting 
as it is as an attack upon the logic of the 
Hobson case in upholding the physician- 
patient relationship, it becomes epochal in 
allowing such inference so designated a 
presumption to become embodied into an 
instruction to the jury. 


Killings v. Metropolitan Life Insurance Com- 
pany, 187 Miss. 265, 192 So. 577 (1939), giv- 
ing opportunity for choice between the 
Hobson and the Robinson cases, was chiefly 
concerned with the effect upon the privi- 
leged communications statute, of allowing 
comment upon the failure of a patient to call 
his physician as a witness. This issue 
seemed to obscure the question whether 
such comment could be imported into an 
instruction. Some hope that the decision 
may not close the door to a reexamination 
of the question is seen in the caveat in the 
concurring opinion that “care must be ex- 
ercised in this regard.” 


In Clary v. Breyer, 194 Miss. 612, 12 So. (2d) 
633 (1943), a statutory “physician-patient” 
privilege was held to have been waived, and 
the giving of an instruction involving a 
presumption adverse to plaintiff was held 
to be erroneous. 


There being no reason why this particular 
inference has a quality distinct from any 
cther, it should be admitted into or ex- 
cluded from instructions according to 
whether inferences are ever proper material 
for instructions. 


The true basis for the “rule” is found in the 
circumstance that the evidence is peculiarly 
in the knowledge and control of the party 
affected, and in this sense it partakes of the 
quality of a presumption in that it places a 
defensive burden upon the opposing party. 
Yet it is a negative burden. It supplies no 
positive evidence. 


Too little attention has been given to the 
distinction between presumptions, prima facie, 
and burden of proof. Furthermore, the 
statutory inhibition against comment by the 
judge upon the evidence ought to apply to 
all evidence however produced. To treat 
evidence adduced by a presumption as dif- 
ferent from that directly offered is to mis- 
conceive the nature of presumptions. 


INSURANCE LAW 


(605) 








Since presumptions are effective only to 
make a prima facie case, and since only the 
judge is to decide when it is prima facie, 
they control only the judge. They should 
therefore control the case only so long as 
the judge can control it. Once the judge 
allows them to escape from the bench, he 
must follow after them to seek to explain 
and justify their being at large and to advise 
beleaguered juries how to handle them with- 
out injury to themselves or the parties. 


When the Presumptive Burden Is Met 


When the nature and function of presump- 
tions are critically viewed, it should require 
no attenuation of analysis to convince open 
minds that all factual issues involve con- 
flicts in evidence; that such conflicts are to 
be resolved in the same manner whether the 
evidence is adduced by direct testimony or 
through the labor-saving device of a pre- 
sumption. Thus the simple rule that the 
burden of persuasion never shifts is honored 
not in its breach but in its simplifying ob- 
servance. This should lead inescapably to 
the conclusion that the word “presumption” 
has no place in our instructions to the jury. 


ILLINOIS NEGLIGENCE LAW: IIT, 
WILFUL AND WANTON NECLIGENCE 


Illinois Law Review, Jan.-Feb., 1945 


By Leon Green 


Professor of Law, and Dean of the School of 
Law, Northwestern University 


In 1852, Moore v. Moss, 144 Ill. 106, accepted 
the “last clear chance” doctrine which merely 
requires of a defendant that after he dis- 
covers or should have discovered a plaintiff's 
predicament, even though the result of plain- 
tiff’s own wrong, defendant must exercise 
reasonable care to prevent hurting him. 
Strangely enough, the case and the doctrine 
as identified by it disappeared completely. 


Its principle, nevertheless, turned up in 
Illinois Central Railroad v. Middlesworth, 46 
Ill. 494 (1868), and Toledo, Peoria and War- 
saw Ry. Co. v. Bray, 57 IV. 514 (1871). But 
in Illinois Central Railroad Co. v. Godfrey, 
71 Ill. 500 (1874), it got a name from which 
it has never been able to escape. The court 
dubbed the failure to exercise ordinary care 
after discovery of the plaintiff’s peril as 
“wilful and wanton,” and the name has stuck. 


Doubtless the idea was that since “wilful- 
ness and wantonness” are outside the three 
degrees of negligence, then the defensive 
doctrine of contributory negligence and tres- 
pass do not apply, and a plaintiff may re- 
cover. For some years this newly adopted 


THE 


INSURANCE LAW JOURNAL 


rule was involved with the application of 
the comparative negligence formula which 
was still being used, and it is not always 
clear on what basis the court dealt with 
a case. While in all the cases of this kind 
liability could have been denied on the 
ground of contributory negligence of the 
victims, without reference to “wanton or 
wilful conduct,” the court nevertheless 
stressed the fact that the’ victims were 
trespassers. 


The rule gave the court no end of worry 
in its application. It did not require ill-will 
or intention—but only the failure to exercise 
ordinary care, mere negligence in avoiding 
injury to a person who was known to be 
in peril, or in some cases could have been 
discovered to be in peril. The trouble was 
the rule covered too much territory, and 
its different phases were constantly being 
confused. It was a crude method of cir- 
cumventing the rule of contributory negli- 
gence or other wrongdoing such as being 
a trespasser, and its use by the courts of 
decision was tortuous and utterly unpre- 
dictable. 


Why the court came to employ the rule for 
double, triple, and even more greatly diver- 
sified service, when it had already accepted 
the “last clear chance” doctrine and had 
found it easy to apply, can only be under- 
stood in light of the great difficulties which 
grew out of the use of the comparative 
negligence formula and its confusion with 
the degrees of negligence. 


The “wilful and wanton” negligence doc- 
trine is, of course, a misnomer. It is prop- 
erly called into play where the defendant’s 
wrongdoing is intended. It is used, how- 
ever, by the Illinois courts primarily to 
counter the doctrine of contributory negli- 
gence in extreme cases where the courts 
are willing to concede that a plaintiff may 
recover despite his own negligence. This 
is true even though the Supreme Court has 
announced many times that “negligence and 
wilfulness are as unmixable as oil and water.” 
The conversion is accomplished through the 
use of fictions such as “constructive” or 
“legal” wilfulness. This easy convertibility 
enables a court to give the jury the reins 
when it feels there should be liability, and 
to draw them tight again when it thinks 
otherwise, thus enabling the power of judg- 
ment to flow freely to higher levels. 


An example of the extreme use to which 
the doctrine may be put is found in Bremer 
v. Lake Erie & Western Railroad Co., 319 Il. 
11, 148 N. E. 862 (1925), in which the defend- 
ant was held liable for the death of a tres- 
passer on a train, to whom the defendant 
could not have owed a duty. In this case, 
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the court extended liability far beyond limits 


reinstating Judge Breese’s formula of com- 


ch elsewhere recognized. parative negligence. For seemingly about 
ys all that has happened is that the judges 
a | Difficulties of the Formula have taken over the application of the for- 
2 mula as their own instrumentality, only allow- 
he When extended beyond cases of actual in- ing a jury to function when they think the 
he tention into the field of negligence the doc- case is so strong as to require liability but 
or trine is characteristically erratic and unreliable desire the jury to absorb the shock. The 
ss in its uses. The “last clear chance” doctrine formula was never designed for such use, 
re is much more dependable, but if it is un- and as long as the practice is continued of 

acceptable, then the doctrine of gross negli- obscuring what is being done under it, judges 
ry gence would be a far better term to signify and juries who give weight to words will 
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a UNCOMMON LAW 

| Who Died First? 

a The House of Lords, by a vote of three to two, has ruled that where two 

od persons died in a bomb blast, it is presumable that the elder of the two died 

id first, even though only a split second before the other. The dead bodies of two 

r- | brothers were recovered, after a direct hit in an air raid, in the basement shelter 

th in which they sought refuge. Everyone in the shelter was killed by the blast. 

ve The question arose in settling the estates of the two brothers, as to which of 

th them, if either, survived the other. The trial court held that the younger could 
be presumed to have outlived the elder. The Court of Appeals reversed, holding 

c- that the deaths must be presumed to have occurred simultaneously. The majority 

D- decision of the House of Lords considered it possible that the blast hit one of the 

"s | victims before it hit the other. In any case, the ruling of the trial court was 

v- considered to be plausible, and should not have been reversed by the Court of 

to } Appeals. A strong dissenting opinion held that: “The theory in mathematics 

i- of the infinite divisibility of time is not one for a court of law. Suppose that 

ts two soldiers were standing shoulder to shoulder in the same trench when a shell 

by dropped between them and blew them both to smithereens. Could any court 

oe rightly say that they did not die exactly at the same moment?” 

id 

” Watch Your Hat! 

Ne | “It hath never happened from the earliest times to the present, that barbers, 

br who are an excellent order of small craftsmen, serving their customers for a 

ty | small fee and entertaining them the while with the small gossip of the town or 

as village, have been held responsible for a mistake made by one customer whereby 

id he taketh the hat of another from the common rack or hanging place, being in 

KS the same room in which customers sit to be shaved. The reason is that there 

B- is no complete bailment of the hat. The barber hath no complete custody thereof, 
and the fee for shaving is too small to compensate him for keeping a servant to 

ch | watch it, and at the same time shave the owner. Moreover, the value of an 

er ordinary gentleman’s hat is so much, in proportion to the fee for shaving, that 

Il. to make the barber an insurer against such mistakes of his customers would be 

d- unreasonable. The loss of one hat would absorb his earnings for a whole day; 

s- perhaps many days. The barber is a craftsman laboring for wages, not a capitalist 

nt conducting a business of trade or trust.”—Bleckley, J., in Diberto v. Harris, 

e, aa S B. 1%2 
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REQUIRING SECURITY FOR | 








(Compiled by the Law Department of the Associatic 


Yes(e) 


mee ee 
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EXPLANATORY BOTE: These provisions are applicable to accidents within the state causing bodily injury, 
and (except for Michigan) to accidents causing property damage in excess of the specified minimua. 
The amount of security is $5000/§$10,000 and $1000. These provisions are applicable to non- | 
residents as well as residents, unless otherwise specified. The laws of Illinois, Maryland and 
Wisconsin go into effect January 1, 1946; Massachusetts, November 1, 1945. The others are now in ‘ 
effect. The Pennsylvania law, effective July 1, 1947, is not included. 


Copyright 1945, Association of Casualty & Surety Executives 
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-URITY FOR PAST ACCIDENT 









»f the Association of Casualty & Surety Executives) 


1.Ineurance ineffect; 2.Parked 
car; 5.Car stopped, standing 
or parked; 4.Operation without 
permission; 5.Certain motor 
carriers; 6.Certain publicly 
omed vehicles; 7.Self insurers 


Wot Required 


ne | 


Not Required 


Indefinitely 
Not Required 


@ - Provides for assignment of risks. £.- Proof not required from non-operating 
owner to retain driving license. 


b - Discretionary as to owner. 
@ - Person whose proof furnished by en- 
¢ = Applicable to non-residents only; security may be ployer. 
required only after suit commenced, 
h = Requirement of proof terminable after 


@ = Law not applicable to property damage. Proof not lapse of one year without suit or settle 
Tequired if claims settled or security filed before ment or after exoneration; otherwise 
suspension. proof to be maintained indefinitely. 

@ - Inapplicable to owner who was not operating at tine i = Security required only after conviction 
of accident. resulting from accicent. Only drivers 


license affected. 
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BLOCK THAT BURDEN-SHIFTER! 


“But it does move!” (Pero se muove!), said 
Galileo to himself, as in submission he 
kneeled to recant his “heresy” that the earth 
moved. And well do we remember a similar 
sullen intransigeance when, as a neophyte 
in law school and later in practice, we would 
be crushed by professorial or magisterial 
voice booming down at us the awful Thaverian 
doom: “Young man—the Burden of Proof 
never shifts!” (Like the deity, it always 
rated capital letters in those days.) 


In law schools and court rooms all over the 
land, the revelation to Professor Thayer 
reigned supreme and unquestioned as holy 
writ, stifling speculation and confounding 
analysis as only an enthroned catchword 
can. Here and there, of course, one could 
find learned nonconformists who criticized 
the Thayer-Wigmore doctrine, especially as 
it related to res ipsa loquitur; but the strong 
current of fashion, set by the professors and 
Mr. Justice Pitney, an early convert, was 
dead set against them. 


Like Galileo, we beat our breast in outward 
conformance, but never were convinced. 
When authority intoned the gospel accord- 
ing to Thayer, we would mutter rebelliously 
to ourself, out of the hearing of the inquis- 
itors: “But it does too shift!”, varying this 
occasionally with a Gilbertian chorus of: 
“What, never? Never? Well—hardly ever!” 
And that’s how matters stood until we 
opened Mark Shain’s Res I psa Loquitur, Pre- 
sumptions and Burden of Proof (Parker & 
Company, 241 East Fourth St., Los Angeles 
13, Calif., 1945. 486 pages.) 


The Thesis 


Though complete in itself, Mr. Shain’s book 
is but a chapter in the author’s projected 
exhaustive study of the subject of res ipsa 
loquitur. The present work deals only with 
the subject of burden of proof in res ipsa 
loquitur. (Which is to say that all St. George 
did was to deal with a few hundred dragons.) 
For res ipsa loquitur ranks high on the list 
of subjects still enshrouded in the terrifying 
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mists of legal chaos, where untamed doc- 
trinal betes noires prowl at will. 


This is the author’s thesis: the doctrine of 
res ipsa loquitur is part of the substantive law 
of the law of evidence, compelling the judges 
to take judicial notice that the defendant has 
been negligent; and the application of the 
doctrine imposes upon the defendant the 
obligation to prove affirmatively, by his own 
evidence, that he has not been negligent. In 
other words, the burden of proof is by the 
application of the doctrine, shifted to the 
defendant—not only the burden of coming 
forward with “any” evidence, or “some” evi- 
dence, or “sufficient” evidence to prevent the 
direction of a verdict against him, but the 
ultimate burden of persuasion on the issue 
of his freedom from negligence. 


Is “Res Ipsa” Substantive Law? 


The author first defines the term “substan- 
tive law” in order to clear the way for his 
definition of res ipsa loquitur as substantive 
law. He distinguishes between the doctrine 
and principle res ipsa loquitur, and the rule 
or presumption employed in its application. 
The res ipsa presumption is a procedural 
device which actually affects substantive 
rights. 


He next considers the claim of presump- 
tions to be viewed as substantive law. “A 
true presumption is never either a rule of 
evidence or an inference, but is a rule of 
law.” Furthermore, presumptions which shift 
or fix the burden of proof are substantive 
law; and the res ipsa presumption has, when 
properly understood and used, been given 
this effect. With the next step of the author’s 
thesis, he enters the tangled jungle of con- 
troversy, polemic, and general Donnybrook 
Fair. 


So It Does Shift After All! 


“The presumption which gives the effect to 
the doctrine and principle Res [psa Loquitur 
shifts the burden of proof.” To establish 
this unorthodox position the author shows 
that the contemporary meaning ascribed to 
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the terms used by Chief Justice Erle in his 
opinion in Scott v. The London & St. Kath- 
erine Docks Company, 139 Eng. Rep. 665 
(1865), precludes any interpretation that the 
burden does not shift, or that there is a 
“weighing” of the presumption. In the mean- 
ings assigned in the judicial language of the 
times to the terms “explanation”, “prima 
facie”, and “rebut”, there is no warrant for 
the later heresies, deriving from Thayer’s 
catch-phrase, which talk of “weighing” the 
res ipsa “inference” in the same scales with 
testimony or other evidence. In other words, 
says the author, the burden of proof is shifted 
by the res ipsa loquitur presumption, and it 
is not merely an inference which may be 
dissipated by any substantial contradictory 
evidence. 


When he finishes this chapter Mr. Shain 
has the carcass of the Thayer-Wigmore 
dragon well over his shoulder, firmly 
gripped by the tail, and in a very dead 
condition. 


Ante-“Thayer-Wigmore” Days 


After considering the contemporary mean- 
ing of the res 1tpsa loquitur doctrine, the 
author shows that all British decisions have 
always held that the res ipsa loquitur 
presumption shifts the burden of proof. 
Likewise, before the advent of those well- 
meaning villains Thayer, Wigmore, and 
Pitney, the settled law in America was in 
accord with the British decisions on this 
question. 


So that, prior to Mr. Justice Pitney’s fall 
from grace in Sweeney v. Erving, 228 U. S. 
233 (1913), and the nativity, by Wigmore 
out of Thayer, of the new concept of the 
“burden of going forward” (as distinguished 
from the burden of proof) there was judicial 
unanimity as to the meaning and applica- 
tion of res ipsa loquitur, and a _ recogni- 
tion of its function of shifting the burden of 
proof to the defendant to overcome the effect 
of such presumption. 


Using a skillful scalpel on the opinion of 
Mr. Justice Pitney in Sweeney v. Erving, 
Shain traces the confusions of the opinion 
to the Thayer-Wigmore theories, and shows 
the great number of courts that were se- 
duced into error by the Sweeney v. Erving 
decision. 


What To Do About It ? 


Because of the ever-increasing mechaniza- 
tion of our civilization, and the consequent 
difficulty of a machine-injured person’s mak- 
ing proof of specific negligence, there is a 
growing need for a proper application of the 
res ipsa principle. To meet this need and as 
a remedy for the present chaos in the cases, 
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the author suggests that the United States 
Supreme Court repudiate Sweeney v. Erving 
and all the works and pomps of the Thayer- 
Wigmore school; that it set its powerful 
influence working in the direction indicated 
by the author’s thesis. As precedent for 
the right, power and willingness of the Su- 
preme Court to reverse the entire current 
of its prior decision pattern when it finds 
it has been wrong, he cites, among other 
cases, Erie v. Tompkins, 304 U. S. 64, 
McNabb v. United States, 318 U. S. 332, 
Anderson v. U. S., 318 U. S. 350, and finally, 
but far from least, U. S. v. S. E. U. A., 322 
We Se oe 


This is the remedy which he proposes that 
the U. S. Supreme Court, by decision and 
example, implement: “The remedy, then, is 
a return to the fundamental principle em- 
bodied in the res ipsa loquitur doctrine; apply 
the doctrine through a burden-shifting pre- 
sumption. In each case, make the measure 
and standard the principle back of the pre- 
sumption, which is that a person who is 
injured by an instrumentality over which 
another has full control is entitled to a full 
explanation which will exculpate the other 
from negligence where the circumstances 
are such that the court must take judicial 
knowledge that he who had control could 
not have used due care or the accident 
would not have occurred.” This, in effect, 
has been accomplished in Pennsylvania, 
where the old common law rule places the 
burden of persuasion (burden of proof) 
squarely upon the other party to overcome 
the presumption. 


Life in a Law Book 


Mr. Shain brings to his subject a fresh and 
eager interest that communicates itself to 
the reader. His style is vigorous and un- 
infected by academic anemia. Of an opin- 
ion of the Ohio Supreme Court he says it 
is “a weasel-worded, smoothly running 
affair.” Of courts that excuse themselves 
from attempting to harmonize the confusion 
and conflict present in the field of res tpsa 
loquitur doctrine because of limitations of 
“time and space”, the author says: “Whether 
it is building a chicken coop or painting a 
picture, or finally determining the rights of 
men to property, liberty, or life, the most 
important consideration in every activity is 
, performance of the full measure of 
duty—according to human foresight.” Speak- 
ing of the distinction between res ipsa in its 
application and any plain circumstantial 
evidence case in which an inference may be 
drawn, he says: “Is not the obvious answer 
—these cases are not res ipsa cases, and the 
remedy is not to cram them into a basket 
where they do not belong? Cull oranges 
are not graded or mixed with ‘Sunkist 
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Oranges’ in marketing, although they are 
all of the same specie of citrus fruit.” Of 
the opinion of Mr. Justice Pitney in Sweeney 
v. Erving he says: “with due respect to the 
august Court whose language has been 
quoted, it is not too much to say that the 
Sweeney v. Erving opinion has few rivals, 
and probably no superiors, as an example 
of reckless inaccuracy, unfounded assump- 


tions and ineptitude throughout.” This is 
good, uninhibited, hard-hitting prose, well 
removed from the usual academic double- 
talk. The book reads not like a doctoral 
thesis, but like a good lawyer’s brief— 
pungent, to-the-point, and pulling no 
punches. Mr. Shain has made an auspicious 
beginning toward realization of his aim “to 
put a corner of the law in order.” 
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“THE ATTORNEY GENERAL SAYS—” 


Pension Plans and Waiver of Fee in Ohio 


The Ohio Attorney General has ruled that an agreement under which an agent, 
for a fee, undertakes to set up a pension plan for a prospective buyer and to 
waive the fee in the event the plan is effectuated through life insurance or annui- 
ties violates the Ohio anti-rebate laws. This plan, which has been used by some 
agents, provides that if the wholly self-administered pension plan is adopted, the 
agent shall be paid a fee of $7,500; that if a group annuity or insured plan is 
adopted, the agent will be the sole agent or broker and shall receive no fee; and 
that if no pension plan is adopted by a specified date, the agent shall be paid a 
termination fee of $4,500. The opinion holds that the stipulation that no fee shall 
be payable in the event sufficient insurance or annuities are purchased constitutes 
an inducement to buy the insurance and that hence it violates the anti-rebate 
laws. 


Kentucky Attorney General Overruled _ 
on Loan Appraisals by Insurer’s Employees 


A recent opinion of the Kentucky Attorney General held that life companies may 
not make loans based upon appraisals made by their own employees. The Attorney 
General declared that “the appraisers should be wholly disconnected with the 
company and that is what the law contemplates and means.” Guided by that 
opinion, Insurance Commissioner Wilson had ruled that appraisers employed by 
the insurance company could not act; and he had demanded that the company 
cease making loans based upon the appraisals made by such appraisers. Common- 
wealth Life went into court asking for a declaratory judgment that appraisals 
made by the real estate experts employed by it on a full-time basis to evaluate Hi 
property as a basis for loans, were valid. Circuit Judge Ardery held that these _ 
appraisers were not disqualified because of their selection by the insurance com- O’ 
pany and that there full-time or piece-work employment was immaterial. sa 
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Minnesota Overhauls Insurance Department Rulings S 


All orders and rulings issued by the Minnesota Insurance Department during the O’ 
past twenty-five years or more and never rescinded have been checked over by be 
Commissioner Newell R. Johnson and his staff, and all but nineteen have been hit 
thrown out. These nineteen will be referred to the Attorney General to pass on er 
and those approved by him will remain in force, the others to be nullified after vis 
January 1, 1946. This action was taken to conform to a law enacted by the last we 
legislature requiring all administrative officials to submit all orders and rulings to 
the Attorney General within ninety days after passage of the act. M 
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Automobile Negligence 
and Insurance 


IN THE CURRENT PARADE OF CASES inmntmiiimenminimminmianoneieinianiunaniemu MER 


DOUBLE TROUBLE—TWO _IN- 
SUREDS OF SAME INSURER 
COLLIDE: 


Conflict of insurer’s interest (Cal.) page 613 


FRAUDULENT JOINDER TO DE- 
FEAT REMOVAL TO FEDERAL 
COURT: 


Motion to remand (Mo.) page 614 


FROLIC AND DETOUR—DEVIA- 
TION AND RESPONDEAT SU- 
PERIOR: 

Drunken employee sets house on 
fire (S. C.) page 615 

LIABILITY FOR NEGLIGENT EN- 

TRUSTMENT OF VEHICLE: 


Knowledge by owner necessary 
(Ohio) page 616 


MUNICIPALITY AND COUNTY AS 
JOINT TORT-FEASORS: 


Hazardous construction and main- 


tenance of street (Ohio) page 616 


$100,000 VERDICT HELD NOT ExX- 
CESSIVE: 


Municipality’s failure to light safety 
island (Ill.) 


OWNER’S LIABILITY FOR DAM- 
AGE DONE BY STOLEN CAR: 
Keys left in car (N. Y.) 
PERJURY SUBORNED BY PLAIN- 
TIFF’S ATTORNEY: 
Suit to set aside judgment (Mo.) 
REGULATION OF TRAFFIC BY 


CITY — GOVERNMENTAL OR 
CORPORATE FUNCTION? 
Stop signs placed on wrong street 
10) page 619 


“RESPONDEAT SUPERIOR” VER- 
DICT MUST BE AGAINST BOTH 
MASTER AND SERVANT: 


Inconsistent verdict (Va.) 
“RIDER” IN TRUCK-TRAILER A 
TRESPASSER: 


Employer’s liability for wilful and 
wanton conduct (Conn.) 


page 617 


page 617 


page 618 


page 620 


page 621 
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DOUBLE TROUBLE—TWO .INSUREDS 
OF SAME INSURER COLLIDE 


(CALIFORNIA) 


© Declaratory judgment action 
Insured’s right to hire own attorneys 
Conflict of interests 





Here occurred that headache to all insurers 
—a collision between two of its insureds. 
O’Morrow and Borad, both insured by the 
same insurer, were invoved in a collision 
with one another, in which both claimed to 
have sustained personal injuries and prop- 
erty damage. Both planned to file suit, but 
Borad got his suit on file first. When 
O’Morrow notified his insurer that he had 
been sued by Borad, and that he considered 
himself not at fault and intended to file a 
cross-complaint against Borad, he was ad- 
vised by the insurer that both he and Borad 
were insured by the same insurer. Accord- 
ingly, O’Morrow hired his own attorneys, 
Musick, Burrell & Pinney, who filed an 
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answer to Borad’s complaint, and a cross- 
complaint against Borad. At a conference 
between attorneys for the insurer and 
O’Morrow’s personal attorneys, the insurer 
insisted on the right to defend on behalf of 
O’Morrow in the complaint of Borad, 
though they were willing to permit O’Mor- 
row’s personal attorneys to prosecute the 
cross-action against their assured Borad. 
O’ Morrow declined to agree to this arrange- 
ment, and the insurer notified him that his 
engaging his own attorneys to defend was 
a violation of the co-operation clause. 
Thereupon O’Morrow filed the present ac- 
tion against Borad and the insurer for a 
declaratory judgment declaring his right to 
have his own attorneys defend the Borad 
action, without involving any breach of the 
co-operation clause. This right he asserted 
on the ground that the insurer could not, 
even through different attorneys, represent 
both its insureds. The trial of the damage 
action was continued until disposition of the 
present declaratory action. The trial court 
held that O’ Morrow had violated the condi- 
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tions of the policy of insurance in that he 
refused to permit the insurer to defend in 
his name and on his behalf the action filed 
by Borad, and that he had failed to cooper- 
ate with the insurer in the defense of said 
action. O’Morrow appealed. 


On appeal it was held that, “The insurer, 
under the unusual circumstances here, is 
estopped to compel O’Morrow to entrust it 
with the control of his defense. The in- 
surer being disqualified, as above stated, 
O’Morrow did not violate the cooperation 
clause. The insured, O’Morrow, is entitled 
to defend against the complaint of Borad 
through competent attorneys of his own 
selection. The attorneys selected by 
the insurer to defend Borad even though 
they are members of different law firms and 
nominally would be the attorneys for the 
opposing parties O’Morrow and Borad, are 
in fact employed by the insurer to repre- 
sent its interests and they owe their alle- 
giance to their client, the insurer. The 
interests of the insurer are in conflict with 
the interests of O’Morrow and Borad. The 
interests of the attorneys employed by the 
insurers to represent said persons, whose 
interests are in conflict with the interests of 
the insurer, are likewise in conflict with the 
interests of O’Morrow and Borad.” How- 
ever, the court denied to O’Morrow the 
right to attorney fees for the defense of 
the Borad claim by his personal attorneys, 
this on the theory that O’Morrow had been 
planning to file suit against Borad anyway 
through his personal attorneys, and the 
work they now have to do in defending 
against the Borad claim, in addition to pros- 
ecution of the counterclaim, is not sub- 
stantially increased. ‘Under the peculiar 
circumstances of this case, where the insurer 
is disqualified to defend O’Morrow because 
he insists upon his right to prosecute his 
cross-complaint, the legal services to be 
rendered in his behalf are the same for all 
practical purposes, as they were before the 
Borad complaint was filed. Being in the 
same position, for all practical purposes, as 
he was in originally when he intended to file 
an independent action and to pay for the 
services of his attorneys, it would result in 
a profit to him, not a reimbursement, if the 
insurer were required to pay for the serv- 
ices of his attorneys on the theory that the 
attorneys were defending him when in fact 
by such services he would be accomplishing 
his original object of prosecuting an affirm- 
ative claim against Borad. The insurer 
should not be required to pay for the serv- 
ices of O’Morrow’s attorneys in defending 
him. Neither should the insurer be re- 
quired to pay for the services of O’Morrow’s 
attorneys in prosecuting this declaratory 
judgment action, as it was not necessary.” 
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Judgment Teversed.—O’Morrow v. Borad 
et al. California District Court of Appeal, 
Second District, Division Three. 23 CCH 
AUTOMOBILE CASEs 656. 

Musick, Burrell & Pinney, Anson B. Jackson, 
Jr., Eugene M. Elson, for appellant. 

Benjamin J. Goodman, Laurence Berger, Hun- 
ter & Liljestrom, for respondents. 


FRAUDULENT JOINDER TO DEFEAT 
REMOVAL TO FEDERAL COURT 


(MISSOURI) 


e Federal jurisdiction 
Motion to remand 


This was a “hit and run” case, one in which 
the identity of the driver of the truck that 
collided with the street car in which the 
plaintiff was riding, was unknown. But as 
a result of the collision, plaintiff sustained 
a broken arm. He sued the Railway Express 
Agency, and by an amended complaint, the 
driver of one of the Agency’s trucks claimed 
to have been in the neighborhood at the 
time of the accident. The corporate de- 
fendant removed the case to the federal 
court on the ground that there was a fraud- 
ulent joinder of the individual defendant, a 
resident of the state of Missouri, for the 
purpose of defeating removal. Plaintiff 
moved to remand the case to the state court, 
claiming that there had been a joinder of 
the individual defendant in good faith. 


“The removing defendant’s contention is 
that because there is no evidence before 
the Court that one of defendant’s trucks 
struck the street car in question and injured 
plaintiff, and from the positive stateme»t 
of its driver, Mr. Heider, that on the day 
in question he did not have a collision with 
a street car near 34th and Troost Avenue, 
the joinder of the individual resident de- 
fendant compels the conclusion that it was 
fraudulently made. Such a conclusion does 
not reasonably follow from the record made 
at the hearing. The proposition for 
decision is: is there any reasonable basis 
for the assertion that the defendant Heider 
was the driver of the removing defendant’s 
truck, which we assume was the truck that 
caused plaintiff’s alleged injury? The testi- 
mony of Mr. Heider, a driver of one of the 
removing defendant’s trucks, circumstan- 
tially places Heider, and said truck, in the 
vicinity of the place where plaintiff claims 
the collision occurred at the approximate 
time plaintiff claims that he was injured. 
At the trial on the merits, if evidence is 
introduced, tending to prove that it was a 
truck owned by the corporate defendant 
that struck the street car and injured plain- 
tiff, the further circumstantial evidence that 
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Mr. Heider, an employee of said defendant, 
was driving one of its trucks, at the time 
and place where plaintiff claims to have 
been injured, would warrant a jury in find- 
ing that the defendant Heider was the driver 
of such truck. Such circumstantial evi- 
dence was ascertained by plaintiff after in- 
vestigation and before Mr. Heider was made 
a party-defendant, Under these circum- 
stances it cannot be said that there is no 
reasonable basis for the assertion of liability 
made against the individual defendant in this 
case, and that his joinder, as a party-defend- 
ant, was fraudulently made to prevent re- 
moval. The removing defendant has not 
sustained the burden of proof cast upon it 
to establish bad faith and fraudulent joinder 
of Mr. Heider as a party-defendant. 

For the reasons above stated, the motion to 
remand is sustained and this cause is re- 
manded to the Circuit Court of Jackson 
County, Missouri.”—Hans, plaintiff v. Rail- 


way Express Agency, Inc. et al. United 
States District Court, Western District 
of Missouri, Western Division. May 23, 


1945. 23 CCH AvuTomosiLe CASEs 636. 


FROLIC AND DETOUR—DEVIATION 
AND RESPONDEAT SUPERIOR 


(SOUTH CAROLINA) 


®@ Scope of employment 
Drunken employee 
Tank car sets house on fire 


The effect of deviation by the employee, 
on the liability of his employer, is “ 
lost in the mazes of metaphysical refinement 
in definition between frolic and detour.” 
The defendant’s tank truck, operated by an 
employee, overturned and set fire to and 
destroyed plaintiff’s house and its contents. 
The employee, Falconer, was instructed to 
pick up a load of gasoline and deliver it to 
a customer at Rock Hill. When he received 
his instructions he was not drinking, but 
when he arrived at the point of delivery he 
had been drinking. After a portion of the 
load had been delivered, Falconer entered 
the truck and drove off while the hose was 
still connected. He was stopped on the 
road and told that gasoline was running out 
of the broken hose. At that time, he turned 
off the flow of gasoline and drove on with 
the piece of broken hose dragging. There 
was evidence that he had told the customer 
to whom he was delivering the gasoline that 
he was in a hurry because he had a date, 
and that at the time of the accident he was 
on his way to keep this date. The route he 
was travelling was not the most direct way 
back to the employer’s office, but it was on 
the way. Choice of routes was left largely 
to the discretion of the individual drivers 
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employed by the defendant. Plaintiff had 
judgment in the trial court. On appeal, the 
issue was whether or not defendant’s driver 
had completely abandoned defendant’s busi- 
ness and gone off on a purely personal mis- 
sion at the time of the accident. The 
reviewing court divided on this question, the 
majority being of the opinion that there was 
a jury question as to whether there had 
been a complete abandonment of defend- 
ant’s business by Falconer; and that it could 
not be decided as a matter of law. 


“TIT am unable to agree that the fact that 
Falconer took the wrong road released his 
master from the responsibility for his tort- 
ious operation of the master’s dangerous 
vehicle. The master sent him out on the 
highways of South Carolina on undoubted 
business for the master and the latter should 
be held responsible, I think, for the damage 
inflicted by this unfortunate mixture of gas- 
oline and whiskey, in the absence of clearer 
evidence that he had wholly departed from 
his duties. This because it cannot be said 
as a matter of law, upon the evidence in the 
record, that the servant had totally dis- 
engaged himself from the service of his 
master or deviated therefrom in such degree 
that he was no longer in the scope of his 
employment. He still had the most of the 
cargo of the master and, having failed to 
deliver it in Rock Hill, it was surely his 
duty to return it to Charlotte. Suppose he 
had started directly there from Rock Hill 
and committed the tort along that highway, 
could there be doubt of the master’s lia- 
bility? I think not. This consideration 
destroys appellant’s theory that upon the 
servant’s failure to deliver all of the gas- 
oline, he broke off or abandoned the service 
of his master and the latter is not liable for 
any tort committed thereafter. And I do 
not think it matters that it was the stated 
intention of the servant to keep an engage- 
ment with a girl in York, which may have 
caused him to deviate from the direct route 
of return to the master’s place of business, 
for he did not live to carry out such inten- 
tion. So the effect of it, had it been fulfilled, 
need not be considered. It cannot be 
gainsaid that Falconer was travelling in 
the direction of defendant’s place of business 
when the wreck occurred, and the jury may 
well have considered such in their finding 
that he was sufficiently in the scope of his 
employment that verdict should be rendered 
accordingly. I think the trial judge prop- 
erly concluded that a jury issue was created 
thereabout, and that he did not err when 
he submitted the case to the jury.” Judg- 
ment for the plaintiff was affirmed.—Carroll 
et al. v. Beard-Laney, Inc., appellant. South 
Carolina Supreme Court. Filed September 
10, 1945. 23 CCH AuTomosiLe CASEs 686. 
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Osborne, Butler & Moore, Spartanburg, S. C., 
Joseph R. Moss, York, S. C., for appellant. 
Finley & Spratt, York, S. C., Thomas, Cain & 
Black, Columbia, S. C., for respondents. 


LIABILITY FOR NEGLIGENT 
ENTRUSTMENT OF VEHICLE 


(OHIO) 


e Intoxicated driver injures plaintiff 
Knowledge by owner necessary to 
liability 

In a condition of alcoholic exuberance, 
Massey was driving a tractor on the high- 
way on Easter Sunday, when he collided 
with the automobile of the plaintiff William- 
son. Was the owner of the tractor, Massey’s 
employer, liable to the plaintiff for negli- 
gently entrusting the tractor to Massey? 
“The rule seems firmly established that a 
motor vehicle is not an inherently danger- 
ous instrumentality, and therefore the owner 
is not generally liable for its negligent use 
by another to whom it is intrusted to be 
used, or when it is in fact used for the own- 
er’s purpose. Liability may arise, however, 
if such owner permits the operation of his 
motor vehicle by one whom he knows, or 
should have known, to be so incompetent, 
inexperienced or so reckless as to render the 
motor vehicle a dangerous instrumentality 
when operated by such person. The au- 
thorities are quite uniform to the effect that 
to give rise to such liability it is essential 
that it be shown that the owner had knowl- 
edge of the driver’s incompetency or inex- 
perience or his reckless tendency as an 
operator of a motor vehicle, or that such 
owner in the exercise of ordinary care would 
have known thereof from facts and circum- 
stances with which he was acquainted.” 


“There is no evidence in the record that 
the managing officer of the defendant com- 
pany, who employed Massey as a driver on 
April 9, 1943, or anyone connected with the 
company, knew, at the time of Massey’s em- 
ployment, or had any information, at any 
time prior to the accident involved herein, 
that Massey ever became intoxicated, that 
he drank intoxicating liquor at all, or that 
his driver’s license had theretofore been 
revoked anywhere for any cause. The rec- 
ord shows, on the contrary, that the employ- 
ing officer of the company asserts that 
Massey had been a driver of trucks for a 
period of 8 or 9 years; and also shows that 
prior to employing him the manager of the 
defendant company made inquiry of two 
former employers, one of whom commended 
Massey as a “very good driver and very 
good employee;” and the other reported 
that “he was average.” Although it appears 
no specific inquiry was made as to intoxica- 
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tion, neither of his former employers, know- 
ing the purpose of the inquiry, reported any 
incident of intoxication or other delinquency 
upon the part of Massey. the record 
discloses that during the two weeks of Mas- 
sey’s employment by the defendant he had 
performed his duties ‘exceptionally well’. 
There is no evidence of any information 
from any source prior to the accident in- 
volved herein relative to Massey’s being 
under the influence of intoxicating liquor or 
that he drank intoxicating liquor, or any 
information that he was for any reason an 
incompetent driver.” Judgment was re- 
versed and entered for the defendant.— 
Williamson v. Eclipse Motor Lines, Inc., 
appellant. Ohio Supreme Court. July 25, 
1945. 23 CCH AutomosiLe CAsEs 572. 


Kinsey & Allebaugh, John C. White, for appellee. 
Burt, Carson, Shadrach & Miller, for appellant. 


MUNICIPALITY AND COUNTY AS 
JOINT TORT-FEASORS 


(OHIO) 


e Hazardous construction and mainte- 
nance of street 
Opposing traffic collision 


The Ohio Supreme Court recently consid- 
ered an interesting question as to the 
pleading of joint tort liability against two 
governmental agencies. The plaintiff sus- 
tained injuries when the automobile in which 
she was riding collided with a car coming 
from the opposite direction, at night, on a 
section of a street in the city of Cleveland 
which, from a divided boulevard providing 
two lanes for traffic going in each direction 
with a parkway in the center, suddenly 
narrowed down to a 36-foot width for all 
traffic on the street. Plaintiff sued the city 
of Cleveland and the county commissioners, 
charging joint negligence and alleging that 
defendants negligently, recklessly and un- 
lawfully constructed and maintained the 
boulevard in the dangerous, unsafe and 
hazardous fashion described, thus creating a 
nuisance. Plaintiff further alleged that the 
defendants failed and neglected by signs, 
illumination or otherwise to warn the plain- 
tiff, or the driver of the automobile in which 
she was riding, of the dangerous condition 
which existed. The defendants’ demurrers to 
the petition were sustained by the trial 
court, which dismissed the suit. The Court 
of Appeals reversed and remanded the cause. 
On certification of the record to the Supreme 
Court, the judgment of the Court of Appeals 
was reversed and that of the trial court 
was affirmed. 


The single question presented was whether 
or not the petition stated a cause of action 
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against defendants as joint tort-feasors. The 
petition alleged that the boulevard and the 
portion described were erected and con- 
structed, and were under the joint control, 
maintenance and direction of the defendants. 
The county commissioner contended that 
the allegation of joint control was not only 
a conclusion of law but that such conclusion 
was impossible under the state statutes 
which require that, before the county com- 
missioners may repair or construct a road 
through a city, the consent of the munici- 
pality must be obtained. “These statutes 
make clear beyond doubt that neither the 
state nor the county in the maintenance of 
their highway systems has the right or au- 
thority to either construct or repair that 
portion of a state highway or county road 
within the limits of a municipal corporation, 
without the consent of such municipality, 
and it is equally clear that there is no au- 
thority in law for a county and a municipality 
to jointly construct or repair that portion of 
a county road within a municipality. The 
petition is devoid of any allegation as to 
whether the work was actually performed 
by the board of county commissioners or by 
the city. If the work was actually done 
by the county commissioners there is no 
allegation that it was done with the consent 
of the city. Assuming that the work was 
done by the county commissioners with the 
consent of the city and assuming further that 
because of faulty construction a nuisance 
was created, the plaintiff’s cause of action 
against the county commissioners, if any, 
would be predicated upon their negligence 
in performing the work; and her cause of 
action against the city, if any, would be 
predicated upon its breach of the statutory 
duty imposed by Section 3714, General Code. 
If liability exists it is apparent that the basis 
of such liability of the county commission- 
ers is different from that of the municipality. 
... The conclusion is inescapable that the 
city and the board of county commissioners 
are not joint tort-feasors and are not jointly 
liable. It therefore follows that the petition 
which charges only joint negligence fails to 
state a cause of action against the defendants 
jointly or either defendant severally.” Judg- 
ment of the Court of Appeals was reversed, 
and the judgment of the trial court dis- 
missing plaintiff’s petition was affirmed.— 
O'Neill v. City of Cleveland et al., appellants. 
Ohio Supreme Court. August 8, 1945. 23 
CCH AvuTOMOBILE CASEs 621. 


Miller, Daus & Schwenger, for appellee. 

Thomas A. Burke, Jr., Joseph H, Crowley, 
James M, McSweeney, 
Cleveland. 

Frank T. Cullitan, Ralph W. Edwards, A. M. 
Braun, for appellant County Commissioners of 
Cuyahoga County. 
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$100,000 VERDICT NOT EXCESSIVE 


(ILLINOIS) 
® Municipality’s liability 
Failure to light safety island 

A verdict for the plaintiff for $100,000 was 
held not to be excessive. On a dark, rainy 
night, plaintiff was driving in an easterly 
direction on Ridge Avenue, where it inter- 
sects Clark Street, a north-south street, in 
Chicago. There was no light on the safety 
island, and the plaintiff ran into it. He sus- 
tained a head injury, and two bones of his 
right ankle were fractured three times, leav- 
ing five broken surfaces. A brain operation 
was performed some three days after the 
accident. Plaintiff first recognized his wife 
seven or eight days after the operation, but 
he did not recognize pictures of five of his 
six children. He attempted to go back to 
work the following year, but he was finally 
released by his employer because he was 
incapable of performing any duties. Ap- 
proximately two years following the acci- 
dent, he was adjudged insane and committed 
to the Chicago State Hospital at Dunning. 
The municipality contended that the amount 
of the verdict was excessive. The appellate 
court, however, held otherwise. Medical 
witnesses testified that the mental disease 
brought about by the accident was perma- 
nent. Plaintiff was earning $17,000 a year 
at the time of the accident; if he lived to be 
70 years of age, that would give him 26 
more years for continued application to his 
position. The mortality table would give 
him 26.32 years. On that basis alone, there 
would be a loss of earnings totalling over 
$440,000. Therefore, judgment for the plain- 
tiff was affirmed.—Huyler v. City of Chi- 
cago, appellant. Illinois Appellate Court, 
First District. June 29, 1945. Rehearing de- 
nied September 6, 1945. Released September 
18, 1945. 23 CCH Avutomosite Cases 707. 


Barnet Hodes, for appellant. 


Herman & Pollak, Smith, Bundesen, White & 
Rayner, for appellee conservator. 


OWNER’S LIABILITY FOR DAMAGE 
DONE BY STOLEN CAR 


(NEW YORK) 


@ No permission granted by owner 
Leaving keys in car 
Proximate cause 





Where an automobile is stolen from the 
owner, and while being driven by the thief, 
injures another, the owner is not liable to 
the injured party. “The defendant admitted 
ownership. The plaintiff proved his damages 
and rested on the presumption of ownership. 


AUTOMOBILE 








The defendant proved that his car was stolen 
by the person who was driving it at the time 
of the accident and that no permission had 
been given to operate it. There was no evi- 
dence to contradict the lack of permission. 
Evidence to rebut the presumption was sub- 
stantial. It was not improbable nor incon- 
sistent. It was not discredited. It was 
corroborated by independent testimony. The 
claim of the plaintiff that the defendant, by 
leaving his keys in the car, started a chain 
of events which led to and caused the acci- 
dent as a proximate cause, was not war- 
ranted.” Judgment dismissing plaintiff’s 
complaint was affirmed.—Wilson, appellant 
v. Harrington. New York Supreme Court, 
Appellate Division, Third Judicial Depart- 
ment. June 29, 1945. 23 CCH AvuTomoBILE 
CASEs 686. 


Albert Jakobson, 79 Main St., Canton, N., Y., for 
appellant. 


Herbert F. Hastings, 1 Park Ave., New York 
City, N. Y., for respondent. 


PERJURY SUBORNED BY THE 
PLAINTIFF'S ATTORNEY 


(MISSOURI) 


e@ Equity action to set aside judgment 
Procuring perjured testimony 
Plaintiff innocent of wrong 


Though there is, no doubt, considerable per- 
jury in our courts, it is very rarely that 
perjured testimony is suborned by an at- 
torney in the case, and rarer still when the 
plot is discovered. The opinion of the Mis- 
souri Supreme Court in the case of Sutter, 
Public Admr., et al. v. Easterly, et al. is an 
amazing human document. An automobile 
collision occurred near Drake, Missouri, in 
which Mrs. Easterly was injured. She sued 
Dodd, the driver of the car which struck 
her, and which had been coming from the 
opposite direction. Her suit alleged that the 
defendant Dodd crossed over onto the wrong 
side of the road and in so doing struck her 
car. Mrs. Easterly’s attorney was David W. 
Peters of Jefferson City, now deceased. He 
procured one Schilling to testify as a wit- 
ness at the trial, to the fact that the defend- 
ant’s car had crossed over onto the wrong 
side of the road. In fact, Schilling had not 
seen the accident, and was some fifty miles 
away tending cattle at the time it occurred. 
However, he had been approached to testify 
falsely in the case, for money. Attorney 
Peters knew that the witness had not seen 
the accident, but coached and prepared the 
witness so that he could testify at the trial. 
There is no evidence that Mrs. Easterly 
knew of this corrupt agreement. The trial 
resulted in a verdict for the plaintiff in the 
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amount of $35,000, which was reduced by 
remittitur to $20,000. Thereafter Schilling 
admitted to another attorney that he had 
not seen the accident, and had testified in a 
perjured manner. Thereupon, Dodd, the de- 
fendant against whom the judgment for 
$20,000 was rendered, filed a bill in equity 
to set aside the judgment for fraud. On 
Dodd’s death, the public administrator was 
subsituted as plaintiff. 


Called on the trial of the equity suit, Schil- 
ling refused to testify, on the ground that 
to do so would incriminate him. An affidavit 
made by him was then offered in evidence, 
and admitted over the objection of the de- 
fendants. The affidavit was as follows: 


“My name is William C. Schilling and reside 
at Greenberry Road, Route 4, Jefferson City, 
Missouri. . . I am sixty years of age and 
reside with my wife, Mildred W. Schilling. 


“On July ist, 1942, in Room 423 of the Missouri 
Hotel, Jefferson City, Missouri, I admitted to 
Albert Thomas Sauer, an attorney, that I was 
not present at the time of an automobile acci- 
dent which occurred west of Drake, Missourl, 
on Highway 50, on November 18, 1937, in which 
a Mr. and Mrs. Easterly of Alva, Oklahoma, 
were injured. As a matter of fact, on the above 
date, I was in Stoutland, Missouri, tending 
cattle .. . At the time of my conversation with 
Mr. Sauer on July ist, 1942, I informed him 
of the fact that Mabel Hornbuckle had pre- 
vailed upon me to testify on behalf of Mr. and 
Mrs. Easterly as having witnessed the accident 
referred to above, 


“The true facts as to my connection with this 
accident and suit which later followed are as 
follows: Shortly after the accident of November 
18, 1937, I met Miss Mabel Hornbuckle in Jef- 
ferson City. I had known her for some twenty- 
three years, due to her friendship with my 
former employer. . . . She informed me that an 
accident had occurred on Highway SO near 
Drake, Missouri, and that Attorney David W. 
Peters and Scott Peters of Jefferson City, Mis- 
souri, represented the plaintiffs, She informed 
me that this was an opportunity for both she 
and I to make some money out of the case in 
testifying to the fact that we had witnessed 
the accident. She then gave me a brief resume 
of the facts, and I told her that I would go in 
on the matter with her. A day or two later I 
met Attorney Scott Peters in Tolson’s Drug 
Store. He asked me if I had been with Mabel 
Hornbuckle when she was in that accident near 
Drake, Missouri. I informed him that I was 
and he suggested that I see his father, David 
W. Peters. I called at Mr. David W. Peters’ 
office several days later and talked to him about 
the accident. During our conversation I in- 
formed him of the fact that I did not witness 
the accident, but had been solicited by Mabel 
Hornbuckle to testify that I had witnessed the 
same. Mr. David W, Peters then related to 
me the facts of the accident and showed some 
photographs of the scene of the accident, and 
later drove me to the scene of the accident 
which occurred a few miles west of Hopkins 
Resort, ... 
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“I realize the fact that my testifying in the 
trial of this suit in the Circuit Court in St. 
Louis was not true. However, it is my desire 
at this time to tell the truth about my entire 
connection with this case, and for this reason 
I related the above facts. I am doing so without 
any coercion or duress on the part of Mr. Sauer. 
However, after having viewed considerable docu- 
mentary evidence which he had had it would 
have been impossible for me to have been at 
the scene of the accident on November 18, 1937, 
I realize that the best course was to follow the 
advice of my friends and make a clean breast 
of the entire situation.” 


The Chancellor ordered the judgment set 
aside and enjoined defendants from attempt- 
ing to enforce it. The defendants appealed, 
on the ground that the giving of false evi- 
dence is not such fraud as will authorize 
equity to vacate a judgment. This conten- 
tion the appeal court rejected: “In this case 
we have more than the perjured testimony 
of witness Schilling. We have the party’s 
chief attorney engaged in a plot to furnish 
a false witness to ‘make a case’ with per- 
jured testimony and a conspiracy with such 
false witness to carry out the plot. There 
are cases which announce the rule that sub- 
ornation of perjury by a party to a case is 
not such fraud as authorizes relief in equity, 
but we have not found a case where that rule 
has been applied under facts as we have 
here. .. . Proof of the fraud turns on the 
admissibility of Schilling’s affidavit. We 
hold the affidavit is admissible as a declara- 
tion against interest by a third person not 
available as a witness. This is a well recog- 
nized exception to the hearsay rule. 

The rule was originally limited to declara- 
tions of deceased persons and it is still so 
limited in some jurisdictions. But we believe 
sound reasoning supports the doctrine of 
those decisions holding that whenever the 
testimony of the witness is unavailable, as a 
practical proposition his declaration should 
be received. ... The next question is whether 
the affidavit can be regarded as a declara- 
tion against interest because it is not con- 
trary to a proprietary or pecuniary interest. 
Again we have been unable to find any Mis- 
souri cases in point. But sound reasoning 
requires that the exception to the rule against 
hearsay be extended to this character of 
declaration. In every realistic sense it is a 
statement against interest. ... The record 
shows that Gertrude Easterly was innocent 
of the fraud perpetrated by her attorney and 
knew nothing of it. Accordingly it would 
not be equitable to deny her a fair trial of 
her action for damages.” Therefore the court 
affirmed the equity judgment, and reinstated 
the law case of Mrs. Easterly and ordered 
it set down for trial_—Sutter, Public Admr., 
et al. v. Easterly, et al., Missouri Supreme 
Court, Division Number One. September 4, 
1945. 23 CCH Automosme Cases 650. 
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REGULATION OF TRAFFIC BY CITY— 
GOVERNMENTAL OR CORPORATE 
FUNCTION? 


(OHIO) 


@ Stop signs placed on wrong street 
Intersection collision 
Municipality’s liabiilty 


There is no substitute for eternal vigilance 
to keep your car’s fenders undented; a 
motorist cannot even rely absolutely on the 
infallibility of “stop signs.” The plaintiff, 
driving north on Oakwood avenue, which 
by law had been designated a “through 
street”, was struck by the automobile of an- 
other motorist, going westward on Garfield 
avenue, which had not been designated a 
“through street.” However, the City of 
Newark had erected two signs on Garfield 
avenue reciting “Thru Street—Stop,” at its 
intersection with Oakwood. The plaintiff al- 
leged that these signs were unauthorized, 
and had been erected on the wrong street. 
The defendant’s demurrer to plaintiff's peti- 
tion was sustained by the trial court. Though 
the Court of Appeals reversed, the Supreme 
Court, by a divided court, affirmed the judg- 
ment of the trial court. 


“It is universally agreed that at common 
law a municipal corporation is not liable for 
failure in the performance of governmental 
functions. However, for many years liability 
has been imposed upon municipalities of this 
state, in connection with the care, supervi- 
sion and maintenance of streets. Section 
3714, General Code, reads as follows: 
Municipal corporations shall have special power 
to regulate the use of the streets, to be exer- 
cised in the manner provided by law. The 
council shall have the care, supervision and con- 
trol of public highways, streets * * * sidewalks, 
* * * within the corporation, and shall cause 
them to be kept open, in repair, and free from 
nuisance. 


“There is a well recognized difference be- 
tween the condition of a street and its use 
by the public. .. . ‘The manner in which a 
highway of a city is used is a different thing 
from its quality and condition as a street. 
The construction and maintenance of a street 
in a safe condition for travel is a corporate 
duty, and for a breach of such duty an action 
will lie; but making and enforcing ordi- 
nances regulating the use of the streets 
brings into exercise governmental, and not 
corporate, powers, and the authorities are 
well agreed that for a failure to exercise 
legislative, judicial, or executive powers of 
government, there is no liability.’ . .. No 
case had been found wherein a municipality 
has been held liable for the manner in which 
it regulated traffic upon the streets or erected 
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traffic signs at intersections. We think that 
the distinction between the failure of a city 
to keep its streets in a safe condition as re- 
gards physical defects therein and the failure 
or neglect in regulating traffic thereon is 
clear and definite. It would seem quite plain 
that if a municipality owes no duty to erect 
traffic signals at street intersections, or that 
it is not liable for negligence in respect 
thereto, it could not create a nuisance by 
erecting and maintaining such signals. As 
we view the situation, the plaintiff is here 
attempting to bring the instant case within 
the statute which creates municipal respon- 
sibility for the condition of its streets. Neither 
reason nor authority sustains such a posi- 
tion.” The court further held that there 
was not sufficient allegation that the erec- 
tion of the signs was unauthorized, even 
though erroneous, and that there was not 
sufficient allegation that the city’s negligence 
was the proximate cause of plaintiff’s injury. 
Judgment of the Court of Appeals was re- 
versed, and the trial court’s order of dis- 
missal was affirmed.—Tolliver v. City of 
Newark. Ohio Supreme Court. August 1, 
1945. 23 CCH Automosite Cases 585. 


Paul V. House, for appellee. 


Brandt S. Hervey, Charles B. Holtsberry, City 
Solicitor, for appellant, 


“RESPONDEAT SUPERIOR” VERDICT 
MUST BE AGAINST BOTH MASTER 
AND SERVANT 


(VIRGINIA) 


e Court’s right to enter judgment 
Inconsistent verdict 
Pedestrian injury 


A trial lawyer never gives up. Even after 
the verdict has gone against his clients, as 
a last resort he will ask to have the jury 
polled. In the case at bar, the plaintiff, 
a pedestrian injured by an automobile, sued 
Sheppard, the driver, and Monumental Mo- 
tor Tours, his employer, to recover dam- 
ages for her injuries. The jury returned a 
verdict in favor of the plaintiff in the follow- 
ing words: “We, the jury, on the issue 
joined find for the plaintiff and assess her 
damages at $2,500.” ‘Despite the insistence 
of counsel for the plaintiff that the verdict 
was against both of the defendants, the 
court directed the jury to be polled. To the 
question of whether the verdict was against 
both defendants, each juror answered that 
it was only against the Monumental Motor 
Tours, Inc., though one of the jurors said 
that they “figured the driver of the car was 
an agent of the Monumental.” After much 
colloquy among the court, the attorneys for 
both sides, the clerk and the jury, the court 
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directed the jury to retire to the jury room 
and bring back a verdict embracing both de- 
fendants. Thereupon the jury returned 
with this verdict: “We, the jury on the 
issue joined find for the plaintiff and assess 
her damages at $2,500, against the Monu- 
mental Tours, Inc. We find for the de- 
fendant James A. Sheppard.” The court 
sustained the motion of the plaintiff to set 
aside the verdict of the jury, and enter 
judgment for the plaintiff against both de- 
fendants. On appeal, it was held that the 
court was without authority to do so. 


“We think that the court exceeded its au- 
thority. To be sure, the court has a right, 
for good and legal cause, to set aside a 
verdict of a jury. It has the right to in- 
struct the jury as to the law, indeed it is 
its duty so to do. It has the right to order 
or grant a new trial, in a proper case, but 
it has no right to invade the province of 
a jury and make or find a verdict for it.” 
There can be no judgment entered against 
the principal on a verdict against it, when 
at the same time a verdict has been returned 
in the action exonerating the agent. Of 
course, in such case the court may enter 
judgments against both agent and principal 
when negligence and agency are shown by 
the “great preponderance” of evidence or 
“beyond doubt” or as a matter of law. But 
—“A careful analysis of the evidence shows 
that neither of the above conditions obtains 
in this case. Quite the contrary, the evi- 
dence, uncontradicted, shows that Sheppard, 
the defendant and alleged agent, was ‘off 
duty’ on February 16th, 17th, and 18th, 1943, 
the last date being that of the accident, and 
this is shown by the log of the company, 
which was kept by Sheppard, and in his 
handwriting, though, before his memory was 
refreshed by reference to the log, he was 
completely at sea as to what he had done 
on the night of the 18th. As a matter of 
fact, he went to Baltimore on the 16th, on 
a sightseeing trip, as to him, with Mr. 
Hardy, the local manager of the company 
and returned to Richmond on the morning 
of the 18th, and slept most of the day at 
the company’s office ‘off duty,’ and in the 
afternoon borrowed Dalton’s car to go to 
his home on a personal mission. He there- 
after returned to the office of the company. 
. .. The evidence in this case is very far 
from preponderating in favor of agency or 
negligence, ... We think that the facts jus- 
tify the statement that a demurrer to the 
evidence would have been sustainable as to 
the liability of the Monumental Motor 
Tours, Inc., upon the ground that there is 
no reliable evidence of the existence of the 
relationship of principal and agent between 
it and Sheppard, and therefore, in accord- 
ance with the law as quoted, this court 
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should enter final judgment for the com- 
pany. This, and the invalidity of the ver- 
dict. which has been adverted to, brings us 
to the inescapable conclusion that the judg- 
ment of the trial court was error and it is, 
therefore, reversed and final judgment is 
entered in favor of the Monumental Motor 
Tours, Inc.” Reversed and final judgment. 
—Monumental Motor Tours, Inc. v. Eaton. 
Virginia Supreme Court of Appeals. Sep- 
tember 5, 1945. 23 CCH AuTtomosiLe CASES 
663. 


“RIDER” IN TRUCK-TRAILER 
A TRESPASSER, BUT— 


(CONNECTICUT) 


e Rights of trespasser 
Employer’s liability 
Wilful and wanton conduct of em- 
ployee 


While an unauthorized “rider” in a com- 
pany truck, invited to ride by the driver 
contrary to regulations, is a trespasser, the 
driver still owes to the “rider” the duty not 
to wilfully and wantonly injure. The plain- 
tiff’s intestate, Sophie Kuharski, alias Hild, 
was killed while riding in the cab of a 
tractor-trailer truck, belonging to the de- 
fendant, at the invitation of Francis Nihill, 
one of its regular drivers. He was accom- 
panied by a helper, Kakluskas. Nihill was 
driving the company truck from New York 
to Springfield, Massachusetts on his em- 
ployer’s business. When they reached a 
tavern, near the New York-Connecticut 
boundary, they stopped and had two or 
three beers in the company of two girls, one 
of whom was Sophie. Nihill permitted her 
to board the truck and resumed his journey 
toward Springfield. Nihill was seated on 
the left behind the wheel, Sophie in the mid- 
dle and Kakluskas on the right. A regula- 
tion of the Interstate Commerce Commission 
prohibits the transportation of riders in the 
defendant’s truck and Nihill had been in- 
structed by the defendant to carry no riders. 
Between the tavern and Milford, Connecti- 
cut, Nihill started to swerve from the road 
about three times and Kakluskas had to 
grab the steering wheel and help get the 
truck back on the highway. On one occa- 
sion Nihill left the main highway, took a 
wrong turn and wound up in a dead-end 
street, where he almost knocked down a 
fence. He also drove through a red light 
and was stopped by the state police. At 





Milford, he stopped for gas, and he looked 
sleepy at that time. For a short time after 
leaving Milford, which is about fifty miles 
from Hartford, Kakluskas kept watching 
Nihill, fearful that he would run off the 
road. Kakluskas also suggested that Nihill 
pull over to the side of the road and sleep 
for a while but Nihill replied that he would 
not do so because he was more than two 
hours late. “Nihill knew or should have 
known that his condition was such that 
sleep was likely to overtake him before he 
reached Springfield if he continued to drive 
without pausing for rest and sleep, and his 
conduct in continuing to drive in his then 
condition was reckless and wanton. Sophie 
was asleep most of the time. Kakluskas 
dozed before reaching Milford and soon 
after leaving there went to sleep and did 
not waken until after the accident.” 


The trial court concluded that Nihill was 
guilty of reckless and wanton misconduct; 
that, although Sophie was a trespasser, the 
defendant and Nihill were under a duty to 
use reasonable care to avoid injuring her 
after her presence was known; and that the 
regulation of the Interstate Commerce Com- 
mission was no defense. This ruling was 
affirmed on appeal. “‘... when the pres- 
ence of a trespasser in a position of peril 
becomes known, the duty then arises of 
using ordinary care to avoid injuring him.’ 
... This Connecticut doctrine rests on the 
broad ground that ‘every man who prefers 
to manage his affairs through others, re- 
mains bound to so manage them that third 
persons are not injured by any breach of 
legal duty on the part of such others while 
they are engaged upon his business and 
within the scope of their authority.’ ... In 
permitting Sophie to board the truck, Nihill 
was acting outside of his employment, but 
in then continuing his trip he was again in 
the course of it. The defendant was re- 
sponsible for the results of negligent acts 
performed by him while in the performance 
of his master’s business.” The Interstate 
Commerce regulation in question imposed 
no penalty on a “rider,” but only on the 
driver, and the violation of the regulation 
did not cause any disability to sue in the 
decedent or her administratrix. Judgment 
for the plaintiff was affirmed.—Kuharski, 
Admx. v. Somers Motor Lines, Inc. Con- 
necticut Supreme Court of Errors. August 
23, 1945. 23 CCH AvuTomosILeE Cases 618. 


Harrison D. Schofield, for defendant, appellant. 
Luke H. Sapleton, for plaintiff, appellee. 
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“A lawyer’s vacation is the space between the question put to a witness, and his 


answer.” 
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—Rufus Choate 
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AMERICAN LEGION CLUBHOUSE 
NOT A “SEASONAL DWELL- 


RIGHT OF KANSAS TO LICENSE 
AND TAX FOREIGN INSURERS: 


ING”: Constitutionality of McCarran Act 
Agent’s knowledge imputed (Tenn.) page 622 Kan.) page 623 
JOINDER OF DEFENDANTS 
UNDER RULE 20: 
Joinder of parties and causes 
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AMERICAN LEGION CLUBHOUSE 
NOT A “SEASONAL DWELLING” 


(TENNESSEE) 


e Constructive misrepresentation 
Waiver of breach 
Knowledge of agent imputed 


That an American Legion clubhouse is not 
a “seasonal dwelling” seems obvious. But 
that was how the property was described in 
the fire policy held by the owner. The 
premium on a seasonal dwelling was lower 
than the premium for a clubhouse. The 
house was being used as a clubhouse when 
it was destroyed by fire. The holder of a 
note secured by a mortgage trust deed and 
the trustee brought this suit on three insur- 
ance policies to recover for the loss of the 
house by fire. The three insurers defended 
on the ground that there had been a mis- 
representation or breach of warranty as to 
the use of the property, in that the policies 
stated that the house was to be used as “a 
seasonal dwelling” when the owner of the 
premises had rented the house to the 
American Legion as a clubhouse for mem- 
bers of the Legion. The Chancellor found 
that while there was a constructive mis- 
representation by the owner, the agent (him- 
self a Legionnaire) attended two of the 
entertainments given at the clubhouse and 
acquired knowledge of the use of the 
premises as a clubhouse; and that this 
knowledge of the agent was imputed to his 
principals, two of the three insurers in- 
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LAW JOURNAL 
(622) 


volved. The decree was that each of the 
three companies was liable to the mortgagee 
under the standard mortgage clause for its 
pro rata part of the mortgage debt; and that 
the two companies to whom the knowledge 
of the agent could be imputed were liable 
to the insured also. This holding was 
affirmed on appeal. 


The breach of the stipulation against an in- 
crease of the hazard merely made the poli- 
cies voidable, if the insurers chose to avoid 
them, as to the insured, but it would hare 
no effect as to the mortgagee. The Court 
of Appeals was of the opinion that the evi- 
dence supported the chancellor’s finding that 
the agent had knowledge of the use to which 
the house was being put, and that the 
knowledge was imputable to the two in- 
surers for which he was agent. “. .. we 
think that knowledge of Brady as to the use 
of the premises was binding on these two 
insurers. As to them, he was not a fire in- 
surance broker, but was their general agent 
with authority not only to receive applica- 
tions but also to issue policies, conclude 
binding contracts, collect and remit premiums, 
and deliver receipts therefor. He learned 
of the use of the premises as a clubhouse as 
early as the spring of 1941. With this 
knowledge of the breach of the stipulations 
in the policies as to the use of the premises, 
the insurers remained silent, and their agent 
Brady went on collecting the premiums from 
Thompson for several months before the 
loss. This, we think, was a waiver of the 
breach which precluded them from relying 
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on it as a defense.” The Chancellor’s decree 
was affirmed, except as to the penalty.—The 
Third National Company et al. v. Thompson 
et al. Tennessee Court of Appeals, Middle 
Section at Nashville. August 25, 1945. 5 
CCH Fire Anp CAsuALty Cases 600. 

Maddin, Bayley & Powell, Albert Williams, Joe 
Brown Cummings, Nashville, Tenn., for appel- 
lants. 

Norman & Keefe, Nashville, Tenn., for appellee 
Thompson. 

W. P. Cooper, Nashville, Tenn., for Third Na- 
tional Company, 

Manier & Crouch, Nashville, Tenn., for Dr. Wilk- 
erson and wife. 


JOINDER OF INSURER AND WARE- 
HOUSEMAN AS DEFENDANTS 
UNDER RULE 20 


(SOUTH CAROLINA) 


@ Joinder of parties and causes 
Suit for fire loss 


Rule 20 of the Federal Rules of Civil Pro- 
cedure provides that “All persons may be 
joined in one action as defendants if there is 
asserted against them jointly, severally, or in 
the alternative, any right to relief in respect 
of or arising out of the same transaction, 
occurrence, or series of transactions or oc- 
currences and if any question of law or fact 
common to all of them will arise in the 
action. A plaintiff or defendant need not be 
interested in obtaining or defending against 
all the relief demanded. Judgment may be 
given for one or more of the plaintiffs ac- 
cording to their respective rights to relief, 
and against one or more defendants accord- 
ing to their respective liabilities.” The 
United States of America owned cotton that 
was stored in a warehouse, and was destroyed 
later by fire in the warehouse. The United 
States brought this suit against the defendant 
warehouse company and the defendant in- 
surance company to recover for the loss. 
The theory of thus joining the defendants 
was that, if what the warehouse company 
did with respect to the cancellation of the 
insurance was effective, then the warehouse 
company was liable for breach of its contract 
to keep the cotton insured, as alleged in the 
first cause of action; and if the insurance 
was not cancelled, the insurance company 
was liable as alleged in the second cause of 
action. It was not claimed that there was 
a joint liability; prayer for judgment was in 
the alternative. The warehouse company 
moved to dismiss the complaint on the 
ground that as to it there was no statement 
of a claim upon which relief could be 
granted. In denying the motion to dismiss, 
the court declared that Rule 20 of the Rules 
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of Civil Procedure contemplated that in such 
a situation as was here presented, the entire 
controversy should be submitted to the court 
at one time for determination. All of the 
requirements of the rule were met as the 
right to relief against one or the other of 
the defendants arose out of “the same trans- 
action, occurrence, or series of transactions 
or occurrences”, and questions of law and 
fact common to both defendants would arise. 
The reason for the adoption of Rule 20 was 
to prevent a multiplicity of suits. “If what 
the warehouse company did in the matter 
of the cancellation of the insurance as of a 
date prior to the fire accomplished that pur- 
pose, nothing else appearing, it would be 
liable for a breach of its contract to keep 
the property insured. . . . Giving the allega- 
tions of the first cause of action the con- 
struction most favorable to them, I am of 
opinion that a claim on which relief may be 
granted is stated against Carolina Ware- 
house Company, Inc. The motion should, 
therefore be, and is hereby, overruled.”— 
United States of America, plaintiff v. Caro- 
lina Warehouse Company, Inc., et al. United 
States District Court, Western District of 
South Carolina. Spartanburg Division. April 
a 5 CCH Fire anp CAsuatty CASES 
606. 


O. H, Doyle, for United States of America. 


Osborne, Butler & Moore, Spartansburg, S. C., 
for Carolina Warehouse Co., Inc. 


Stephen Nettles, Greenville, S. C., for Insurance 
Company of North America. 


RIGHT OF KANSAS TO LICENSE 
AND TAX FOREIGN INSURERS 


(KANSAS) 


eS. E. U. A. interpreted 
Constitutionality of McCarran Act 
Mandamus proceedings 





The first case to consider the validity of the 
McCarran Act (Public Law No. 15, 79th 
Congress, first session) was decided recently 
by a divided Kansas Supreme Court. Six- 
teen foreign insurance companies brought 
mandamus proceedings seeking an order to 
compel the Commissioner of Insurance of 
the State of Kansas to issue to each of them 
a certificate of authority to do business in 
the state during the year 1945 without pay- 
ment of the premium taxes on their 1944 
business (and some of them without pay- 
ment of the license fees for their agents). 
The Kansas statutes require the payment 
of these taxes and fees as a condition prece- 
dent to the issuance of such certificates. In 
addition, the fire insurance companies sought 
such certificates without the payment of the 
firemen’s relief fund tax. Other insurance 
companies similarly situated intervened in 
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the proceedings, agreeing to abide by the re- 
sult. The plaintiffs contended that the 
Kansas statutes requiring the payment of 
the taxes and fees, although previously re- 
garded as valid and complied with by them, 
were rendered invalid by the decision of the 
U. S. Supreme Court in the S. E. U. A. case. 
They further contended that the McCarran 
Act, passed by the 79th Congress, exceeded 
its powers; but that in any event the law had 
no effect on the questions involved. 


The Kansas Supreme Court held that there 
was no merit in the contention that the 
statutes in question were rendered void by 
the S. E. U. A. decision. That decision fur- 
nished no basis for the inference that all 
state regulation of insurance was void be- 
cause the business of insurance was found 
to be interstate commerce. In fact, the de- 
cision pointed out that certain activities of a 
business might be intrastate and subject to 
state control, while other activities of the 
same business might be interstate and sub- 
ject to federal regulation. When the United 
States Supreme Court deems it justified to 
hold that all state regulatory and taxing 
statutes pertaining to insurance companies 
are invalid, it may be expected to do so, not 
by implication alone but in language so clear 
that inference would not have to be relied 
upon to determine its meaning. There is 
no merit in the contention of the plaintiffs 
that the taxes required by thé Kansas statutes 
impose a direct burden upon the insurers’ 
interstate business in violation of the com- 
merce clause of the constitution; there is 
nothing unjust in the method of computing 
the tax on the amount of the premiums col- 
lected in a year, the amount of the tax is 
little if any burden upon the insurers, and 
the tax is not levied upon insurance trans- 
actions which cross state lines, but is 
measured only on the basis of business 
transacted in the state. There is no dis- 
crimination in treatment of foreign and do- 
mestic companies; although the domestic 
companies are taxed on a different basis, this 
in and of itself did not render the tax invalid. 
As to the validity of the McCarran Act, the 
court said: “Plaintiffs contend that con- 
gress exceeded its powers by the passage of 
Public Law No. 15 (79th Congress, first 
session) set out in note 2, When we con- 
sider the eminent statesmen who framed this 
measure and urged its adoption we would 
concur in that view with great reluctance, if 
at all. It is argued that congress by this 
act could not validate invalid state laws. We 
agree with that contention and do not know 
of anyone who takes the opposite view. As 


we read it, congress did not attempt to do 
anything of the kind, but acted in its own 
sphere of authority. Under the constitution 
(art. 1, § 8, cl. 3) congress is given power ‘to 


regulate commerce . . . among the several 
states...’ Congress was acting under that 
power. Perhaps it was prompted to pass 
the act because of the decision of the Su- 
preme Court in U. S. v. Underwriters Assn., 
supra, and because of suggestions made in 
the dissenting opinion of dire results which 
might follow from the opinion, which sug- 
gestions, as we read the opinion, were char- 
acterized therein as exaggerated . . . Plaintiffs’ 
contention is that the decision rendered 
our statutes void, but by the analysis we 
have hereinbefore made of that decision this 
contention cannot be sustained. The result 
is our statutes are still valid and congress, 
by Public Law No. 15, supra, has left the 
matter of regulation and taxation of insur- 
ance companies to the states.” Since the 
insurance companies failed to establish the 
invalidity of the statutes attacked, the writs 
of mandamus were denied.—Aetna Insur- 
ance Company, et al., plaintiffs v. Hobbs, 
Commissioner of Insurance, defendant. Kansas 
Supreme Court. September 15, 1945. 5 
CCH Fire anp CASuALty CAsEs 610; 11 CCH 
Lire CAsEs 87, 

George M. Brewster, John L. Hunt, Lester M. 
Goodell, Margaret McGurnaghan, Topeka, Kan., 
for plaintiffs Aetna Insurance Company, the 
Century Indemnity Company, American Indem- 
nity Company, Commercial Standard Insurance 
Company. 

Robert Stone, James A. McClure, Robert L. 
Webb, Beryl R. Johnson, Ralph W. Oman, To- 
peka, Kan., J. P. Lorentzen, Des Moines, Iowa, 
Leslie J. Cooper, Los Angeles, Cal., for plaintiffs 
Central Life Assurance Society, Trinity Univer- 
sal Insurance Company, Security National Fire 
Insurance Company, Bankers Life Company, Ma- 
tional Life and Accident Insurance Company, 
Standard Accident Insurance Company, Pacific 
Mutual Life Insurance Company, Columbian Na- 
tional Life Insurance Society, National Life In- 
surance Company. 

W. E. Stanley, Claude I, Depew, Lawrence Weig- 
and, William C. Hook, Wichita, Kan., for plain- 
tiffs Prudential Insurance Company of America, 
Equitable Life Insurance Company of Iowa. 

M. F. Cosgrove, Clayton E. Kline, Balfour S. 
Jeffrey, Robert E. Russell, Topeka, Kan., for 
plaintiff Employers Casualty Company. 

A. B. Mitchell, Atty. Gen., L. P, Brooks, C. H. 
Hobart, Assts. Atty. Gen., Harry W. Colmery, 
Irwin Snattinger, Peter F. Caldwell, Topeka, 
Kan., for defendant Hobbs, Commissioner. of 
Insurance. 

Cc. W. Burch, B, I. Litowich, LaRue Royce, E. 
S. Hampton, H. H. Dunham, Jr., Salina, Kan., 
as amici curiae. 
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“First, I charge a retainer; then I charge a reminder; next I charge a refresher; and 
then I charge a finisher.”—Judah P. Benjamin. 
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ACCIDENT TO GROUP INSURED 
ARISING 1N COURSE OF EM- 
PLOYMENT: 

Overturning of bus, on way to 
work (La.) 


BURDEN OF PROOF AS TO IN- 
SURED’S AGE: 
Presumption of truth (N, Y.) 


COLLUSION BETWEEN AGENT 

AND INSURED: 
Knowledge of fraudulent agent 
not imputed to insurer (Mo.) 


DUTY OF INSURER AS TO OVER- 
PAYMENTS OF PREMIUM: 
Duty to apply overpayments 
(W. Va.) 


page 625 


page 626 
page 626 
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ACCIDENT TO GROUP INSURED 
ARISING IN COURSE OF 
EMPLOYMENT 


(LOUISIANA) 


e Group insurance 
Accident arising in course of employ- 
ment 
Overturning of bus 


It is not uncommon for employers, as a 
part of contracts of hiring, to provide free 
transportation to employees from a fixed 
place to the situs of work they are em- 
ployed to perform, and return. Here, the 
employer furnished transportation from the 
main gate of the plant to the area where 
plaintiff worked. Plaintiff was injured, after 
completing work for the day, when the bus 
on which she was returning to the main 
gate overturned. Plaintiff was insured under 
her employer’s group policy with the de- 
fendant insurer, and plaintiff sued the 
insurer contending that her injury was non- 
occupational. Transportation from the main 
gate of the plant to the working area and 
return was furnished by her employer at 
no expense to plaintiff. Although plaintiff's 
wages began to accrue only when she 
“punched in” on the time clock and actually 


NOTICE OF TERMINATION OF 
EMPLOYMENT TO CANCEL 
GROUP CERTIFICATE: 

Discharge or lay-off? A question 


of fact (Mo.) page 629 


SIMPLE INTEREST v. COM- 
POUND INTEREST ON 
POLICY LOANS: 


Lapse of policy and conversion 
(Mo.) page 628 


SMITH v. COLEMAN RECON.- 
SIDERED: 


Opinion on rehearing (Va.) page 629 
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began work, and ceased when she “punched 
out”, this fact was not controlling of the 
question as to whether or not her relation- 
ship to the employer was such when the 
accident happened, as to characterize it as 
having arisen out of and in the course of 
her employment. Defendant resisted the 
suit on the theory that the accident was 
occupational and that the disabling bodily 
injury sustained by plaintiff as a result 
thereof arose out of and in the course of 
her employment, in which case the work- 
men’s compensation law, and not the policy 
provisions, would be applicable. Plaintiff 
recovered in the trial court, but on appeal 
the judgment was reversed. 

“It has been invariably held in such cir- 
cumstances that accidental injuries sustained 
by an employee while being thus transported 
to or from the locus of his work arise out 
of and in the course of employment, and, 
consequently, are compensable under the 
workmen’s compensation law. To state it 
differently, the relationship of employer 
and employee subsists while going to and 
returning from work, although wages only 
accrue while work is actually done. The 
necessities of the employment, in such cases, 
require that the injured employee be at the 
place where the injury occurs at that par- 
ticular time. It seems obvious that 
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the group policy was intended to measurably 
protect employees against losses for periods 
of disability in case of accident, not to 
exceed ten weeks where the facts of the 
accident and consequent injury, did not war- 
rant the payment of workmen’s compensa- 
tion. The policy clearly contemplates that 
so long as an employee is in the discharge 
of the duties of his occupation or is engaged 
in some activity necessarily incidental 
thereto, in the furtherance of the employer’s 
business, the policy provisions would not 
apply. In this case it is admitted that the 
carrier of workmen’s compensation insur- 
ance for Silas Mason Company [plaintiff's 
employer] recognized its liability to plain- 
tiff, as an employee of said company, and 
has paid her the maximum weekly compen- 
sation payment for ten weeks or more. We 
are clear in the opinion that the judgment 
appealed from is erroneous and for the rea- 
sons herein assigned, it is annulled and re- 
versed.” —Morgan v. The Equitable Life 
Assurance Society of The United States, 
appellant. Louisiana Court of Appeal, Sec- 
ond Circuit. June 29, 1945. 11 CCH Lire 
Cases 48. 


Russell E. Gahagan, Natchitoches, La., for ap- 
pellee. 


Jackson & Mayer, Edward S. Robertson, Shreve- 
port, La., for appellant. 


BURDEN OF PROOF AS 
TO INSURED’S AGE 


(NEW YORK) 


e Presumption of truth 
Burden of proof on entire case 





That troublesome confusion between “bur- 
den of proof” and “presumption” again! 
On an earlier appeal from a judgment in 
favor of the defendant insurer, the New 
York Supreme Court said that “the plaintiff 
had the advantage of a presumption that the 
age stated in the policy is the true age”, 
until rebutted by evidence to the contrary. 
Now on a second appeal, this time from a 
judgment in favor of the plaintiff, the court 
finds it necessary to say: “We did not in- 
tend to hold that at the conclusion of the 
entire case the burden of proof rested on 
the defendant to establish that the policy 
did not cover the plaintiff’s disability on 
account of age. The rule in this respect 
is to the contrary, and requires a 
reversal of the judgment.—Goell et al. v. 
The United States Life Insurance Com- 
pany In The City of New York, appellant. 
New York Supreme Court, Appellate Divi- 
sion, First Department. June 15, 1945. 11 
CCH Lire CAsEs 38. 
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Henry C. Moses, Charles J. Nehrbas, Gerdes & 
Montgomery, for appellant. 

William Rosmarin, Mitchell May, Jerome M. 
Schwartz, Levin, Rosmarin & Schwartz, for re- 
spondent, Charles Goell. 


C. Elmer Spedick, for respondent, City Real 
Estate Company. 


COLLUSION BETWEEN 
AGENT AND INSURED 


(MISSOURI) 


® Misrepresentations in application 
Cancer of the breast 
Knowledge of fraudulent agent not 
imputed to company 


The Missouri Supreme Court, sitting en banc, 
has ordered quashed the opinion of the 
Kansas City Court of Appeals in Carr v. 
Prudential Ins. Co., 9 CCH Lire Cases 665, 
which allowed a recovery to the beneficiary, 
in spite of the several frauds of the insured, 
and the agent, because these frauds were not 
expressly joined and concerted for the pur- 
pose of defrauding the insurer. 


“There is little, if any dispute about the 
facts. The five parties to the transactions 
involved were: the plaintiff husband, bene- 
ficiary in the two policies; his wife Mary, 
the insured, who was the owner of the 
business that plaintiff operated; Ted Minkin, 
an insurance agent or broker who had sold 
insurance to plaintiff for many years, and 
who wrote the instant insurance; the relator 
insurance company, the insurer; and re- 
lator’s examining physician. The first policy 
was issued on or about Jan. 7 and the sec- 
ond on Jan. 27, both in 1941. About 2% 
years earlier, in June, 1938, the wife’s right 
breast had been amputated because of a 
lump diagnosed as cancer. In May, 1940, 
about seven months before the insurance 
was issued, she had been a hospital patient 
and received X-ray treatments for metastic 
(roving) cancer. She died of that disease 
on Jan. 4, 1942, about a year after the 
policies were issued. The plaintiff husband 
knew of her condition; Minkin, the agent 
or broker, knew of it because plaintiff had 
told him; and the wife knew—must have 
known—of it. Neither the relator Insurance 
Company nor its examining physician knew 
of it unless—as to the relator, the knowl- 
edge of Minkin, the agent or broker, was 
imputable to it. On this question of 
concerted action the undisputed evidence is 
that the agent, Minkin, took the wife’s ap- 
plication for the first policy. It was in two 
parts, the first part containing only ques- 
tions of a general nature, which she an- 
swered truthfully. In connection therewith, 
Minkin signed an ‘Agent’s Statement’ con- 
taining, among others, two questions inquir- 
ing: (1) whether the agent was aware of 
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anything about the insured’s health history 
that would render the risk undesirable; 
(2) whether she appeared in good health. 
He answered the first in the negative and 
the second in the affirmative. His answer 
to the first was absolutely false. It was not 
shown by direct evidence that the wife or 
husband knew of this. Neither was it shown 
that Minkin knew of the wife’s condition 
from her; or that she knew he had knowl- 
edge of it; or that she thought he had such 
knowledge. The second part of the ap- 
plication was to be filled in by the examin- 
ing physician, who made the examination 
and interviewed the wife at Minkin’s re- 
quest. She answered these three questions 
thereon in the negative: (1) have you ever 
had a tumor or any disease of the breast; 
(2) what serious illness have you had; (3) 
what surgical operations have you under- 
gone. Another question was: have you 
ever been in a hospital for observation or 
treatment. Her answer was, ‘Yes, normal 
confinement.’ All these answers were false, 
but it was not shown by direct evidence 
that the husband or Minkin knew of them. 
: There was no direct evidence that 
the plaintiff husband participated in any of 
these transactions, though respondents’ 
opinion says Minkin told him the wife 
‘should have a policy.’ ” 
Relying on the opinion in the case of Emery 
v. New York Life, 316 Mo. 1292, the Su- 
preme Court held the opinion of the Court 
of Appeals erroneous, and said that “The 
rule which charges the principal with what 
the agent knows is for the protection of 
innocent third persons, and not those who 
use the agent to further their own frauds 
upon the principal. Respondents’ opin- 
ion concedes agent Minkin and the insured 
wife both had guilty knowledge that she 
was not an insurable risk. And Minkin 
knew, the wife realized—must have known 
—of her condition, as the opinion states. 
The plaintiff husband knew it too. His 
wife must have been aware that he had 
that knowledge. Whether she knew Minkin 
had been informed of her malady by her 
husband is not shown; but it does appear 
that they had a common objective and 
pursued parallel courses. The only missing 
links in a completely proven chain of fraud 
were that it was not established they had 
come out in the open by conspiring ex- 
pressly with each other. ‘But since 
direct evidence is ordinarily in the posses- 
sion and control of the alleged conspirators 
and seldom can be obtained, a conspiracy 
usually is susceptible of no other proof than 
that of circumstantial evidence, and there- 
fore it is a well-settled rule that proof by 
direct and positive evidence is not neces- 


spirators and of the circumstances surround- 
ing the transaction which is the basis of the 
charge, is admissible to prove the con- 
spiracy charged There was no proof 
of express collusion in the Emery case. We 
think the facts there were sufficiently similar 
to those here; and that respondents’ opin- 
ion clearly conflicts with it. Accordingly 
it is ordered that the same be quashed.”— 
State of Missouri ex rel. Prudential Insur- 
ance Company of America, relator v. Bland 
et al. respondents. Missouri Supreme 
Court. En Banc. September 4, 1945. 11 
CCH Lire Cases 43. 


DUTY OF INSURER WITH REGARD 
TO OVERPAYMENTS OF PREMIUM 


(WEST VIRGINIA) 


@ Reformation of policy 
Extended term insurance 
Duty to apply overpayments 





The plaintiff, administrator of the insured 
Dabney, sought reformation of the policy 
of insurance with the defendant company. 
Plaintiff had, through mistake, made certain 
payments of premium in excess of the re- 
quired premium, and sought to have the 
policy reformed so as to apply these sums 
to carry the policy beyond the date of lapse, 
and up to the date of the insured’s death. 
The chancellor found that these excess pay- 
ments constituted a trust fund which it was 
the duty of the insurer to apply to the pur- 
chase of additional extended term insur- 
ance, beyond the date of the lapse claimed 
by the insurer; reformed the policy so as 
to leave it in force at the date of the in- 
sured’s death; and awarded the face amount 
of the policy to the plaintiff. This decree 
was reversed on appeal. 

“An insurance policy is subject to reforma- 
tion in equity precisely as any other writ- 
ten instrument. This rule of course 
applies to life insurance policies. And 
the grounds for, and the limitations which 
govern, the reformation of an insurance 
policy are exactly the same as for the 
reformation of any other instrument, such as 
accident, fraud or mutual mistake. . . . We 
are unable to find in the record before us 
any substantial basis for the reformation 
of the policy in suit. No legal basis 
for reformation is shown. No pretense 
of fraud is advanced in either pleading or 
proof, and no mistake, mutual or otherwise, 
is shown. The policy was written at the 
rate regularly adopted, promulgated, and 
used by the company in all such policies 
then being written. The premium is that 
for which the defendant offered to issue the 


sary, and that circumstantial evidence, that policy. The insured, by his written ap- 
is, evidence of the acts of the alleged con-_ plication, offered to pay this requested 
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premium. The policy, so written, was 
tendered to and accepted by the insured. 
These premiums he contracted to pay, and 
they were paid by him or on his behalf .. . 
“In the ordinary case a payment by mutual 
mistake creates merely the relation of debtor 
and creditor. The money so paid may be 
recovered by the payor in an action for 
money had and received for his use. : 
Cases are plentiful which hold that an in- 
sured who has paid an excess premium, or 
one not due, may recover the excess in a 
simple action at law. . . . What element in 
this case takes it out of this rule? Neither 
the insured, nor the beneficiary, nor anyone 
for either of them, had any duty to make 
these excess payments, nor had the insurer 
any right to claim or to receive them. No 
provision of the policy, and no relation be- 
tween the parties, created such right or duty. 
The payment and receipt of these excess 
sums was a purely mutual mistake, raising 
no blame against either party. Could the 
insured cast upon the insurer the duty to 
apply these excess sums to the purchase of 
additional insurance or an extension of the 
term of existing insurance? Or could the 
insurer, against the insured’s will, compel 
him to accept additional insurance or an 
additional term instead of the money 
mistakenly paid? The insured had the abso- 
lute right to recover these excess payments 
from the instant they were paid, and the 
insurer the duty, equally absolute, to repay 
them . . . Certainly, upon discovery of 
the mistake, no right and duty arose in the 
insurer to use this money differently from 
the manner in which it might or should have 
been used if discovered promptly. Upon 
the late discovery of the error, that should 
be done which would have been proper at 
the time the error arose. Neither should 
profit or be penalized for that with which 
neither is chargeable, or for which both are 
equally to blame.” Judgment was reversed 
and remanded, for the entry of a decree for 
the plaintiff, for the return of the excess 
premium payments, with interest.—Poin- 
dexter, Admr. etc. v. The Equitable Life 
Assurance Society of the United States. 
West Virginia Supreme Court of Appeals. 
Filed May 22, 1945. 11 CCH Lire Cases 62. 


SIMPLE INTEREST v. COMPOUND 
INTEREST ON POLICY LOANS 
(MISSOURI) 


© Lapse of policy 
Conversion to term insurance 





The insured’s policy was issued by the de- 
fendant in 1919, and in 1923 the insured 
obtained a policy loan from the insurance 
company which was later increased from 
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time to time and never repaid. Interest 
that was not paid annually, when due, was 
added to the principal. In 1938 the policy 
lapsed for nonpayment of the premium. 
Thereupon, in accordance with the policy 
provisions, the entire indebtedness was de- 
ducted from the cash surrender value and 
the policy changed to extended term in- 
surance. The extended term insurance ex- 
pired May 31, 1938, and the insured died 
August 17, 1939. If the defendant had 
charged only simple interest on the loan 
instead of compound interest, the balance 
of the policy reserve, after deduction of the 
indebtedness, would, at the time the policy 
lapsed, have been sufficient to carry the ex- 
tended insurance beyond the date of death. 
The policy provided that “the sum ad- 
vanced shall bear interest at a rate not to 
exceed six per cent per annum.” The as- 
signment agreement, executed by the in- 
sured upon making the loan with the 
defendant, provided for the compounding of 
interest if not paid annually when due. 
Other matters absent from the policy and 
supplied by the assignment agreement were 
the amount of loans, the rate of interest to 
be charged, the time for interest payments, 
and the action to be taken if interest were 
not paid when due. The Supreme Court, 
quashing the opinion of the Kansas City 
Court of Appeals, held that the policy pro- 
vision together with the assignment agree- 
ment constituted the complete loan contract, 
and that the assignment agreement did not 
alter, modify or conflict with the policy, but 
supplemented it and completed the agree- 
ment pertaining to loans. This was the 
evident understanding of the insured, and 
any uncertainty or doubt about the policy 
provision having been settled by the con- 
duct of the parties, 

“Plaintiffs assert the provision of the policy 
that “the sum advanced shall bear interest 
at a rate not to exceed six per cent per 
annum” is a clear and unambiguous state- 
ment requiring the payment of simple inter- 
est only, and since there is no _ specific 
provision as to when interest is to be paid 
it would become due only at the same time 
as the principal. With this premise, plain- 
tiffs contend that the company can not com- 
pel the insured to pay compound interest 
as that exceeds the condition of the policy 
under which insured is entitled to make a 
loan, and there is no consideration for such 
added obligation. We hold the policy 
provision together with the assignment 
agreement make up the complete loan con- 
tract . . . Plaintiffs’ argument, that the 
policy limits the interest chargeable to 
simple interest, making the provision in the 
assignment agreement for compound inter- 
est invalid, is based on those decisions fol- 
lowing the statute that compound interest 
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may be collected only upon an express 
agreement of the parties. . . . Those cases 
are not pertinent here in view of our hold- 
ing that the policy and the assignment 
agreement together constitute the complete 
loan contract. The assignment agreement 
expressly authorized the compounding of 
interest if not paid annually when due.” 
Judgment of the trial court in favor of the 
insuref was affirmed.—State of Missouri, 
ex rel. Northwestern Mutual Life Insur- 
ance Company v. Bland et al. Missouri 
Supreme Court. En Banc. September 4, 
1945. 11 CCH Lire Cases 56. 


NOTICE OF TERMINATION OF 
EMPLOYMENT NECESSARY TO 
CANCEL GROUP CERTIFICATE 


(MISSOURI) 


© Discharge or lay-off 
Question of fact 
Effect of conversion privilege 


Even a baker can get overheated. Plaintiff's 
deceased husband was a baker employed by 
the A & P. He had some argument with 
the superintendent about the manner in 
which “he [the insured] threw some bread 
in the pan.” The evidence of the plaintiff- 
widow was to the effect that the superin- 
tendent told the foreman to lay her husband 
off “until he cooled off.” This was on Sep- 
tember 23, 1932, so the plaintiff contends. 
On the other hand, the defendant contends 
that the insured, Nick, was discharged Sep- 
tember 17, 1932, and his insurance then 
cancelled. Defendant’s records show that 
the last deduction from Nick’s pay to apply 
on the premium was made September 3, 
1932, and that Nick left the ‘Tea Company 
on September 17, 1932. Nick was killed in 
an automobile accident on October 8, 1932. 
The plaintiff-widow, as beneficiary of the 
group policy carried by Nick, sued the 
insurer. 

[The master policy contained a provision 
which allowed the employee insured by a 
certificate under the policy, in case of the 
termination of the employment for any rea- 
son whatsoever, to have another policy 
issued to him, upon application made to the 
insurer within 31 days after such termina- 
tion. As to “termination of insurance”, the 
policy provided that “The insurance of any 
employee covered hereunder shall end when 
his employment with the employer shall 
end .’ The policy further provided 
that “Temporary lay-off or leave of absence 
for reasons other than physical disability as 
aforesaid shall not be considered as termi- 
nation of employment for the purpose of 
this insurance unless the employer shall so 
elect.” 


1945 
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The Kansas City Court of Appeals was of 
the opinion that the deceased was entitled 
to receive notice of termination of his em- 
ployment and cancellation of his insurance. 
Otherwise, the policy provision, giving to 
the insured the right to apply for a new 
policy within thirty-one days after termina- 
tion of his employment, would be mean- 
ingless. The policy was a contributory 
group policy, and gave to the contributing 
employee, although not a party to the master 
policy itself, a vested interest in the policy 
so far as it affected him, and gave rise to 
the right of notice of termination of employ- 
ment and cancellation of the insurance. As 
to whether the employment of the deceased 
was terminated at the time he was ordered 
to discontinue his services on September 17, 
1932, or whether, in view of the subsequent 
conversations between the deceased and his 
foreman relative to an early resumption of 
his work, the deceased was temporarily laid 
off, was a question of fact for the jury. 
This holding was affirmed by the Missouri 
Supreme Court.—Nick v. Travelers Insur- 
ance Company, appellant. Missouri Su- 
preme Court, Division Number One. 
September 4, 1945. 11 CCH Lire Cases 38. 


SMITH v. COLEMAN RECONSIDERED— 
OPINION ON REHEARING 


(VIRGINIA) 


@ Insurable interest of beneficiary 
Premiums paid by insured 
Speculation or wagering 
Beneficiary’s subrogation to rights of 

assignee-creditor 





On rehearing, the Virginia Supreme Court 
of Appeals has reversed its original opin- 
ion which held that a beneficiary having 
no insurable interest in the life of the in- 
sured would not be entitled to the proceeds 
of a policy, on the death of the insured. 
Elmer Heflin insured his life with North- 
western Mutual Life Insurance Company 
under two policies, one for $75,000, and one 
for $25,000, naming his sister Bessie as bene- 
ficiary in both policies. Thereafter he 
changed the beneficiary in the $25,000 policy 
to Ruby S. Burton. Heflin became indebted 
to the Farmers and Merchants State Bank 
in the amount of $65,000, and assigned both 
policies and first mortgage bonds to the 
bank as collateral security for the indebted- 
ness. Both beneficiaries joined in the as- 
signment. Heflin continued to pay the 
premiums on the policies until his death. 
On Heflin’s death the bank collected the 
proceeds of the policies. It deducted the 
amount of Heflin’s indebtedness to it, and 
paid the balance on the respective policies 
to the beneficiaries, including a payment of 
$8,563.35 to Ruby S. Burton (after applying 
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$16,191.40 to Heflin’s debt). After the death 
of Ruby S. Burton, her executors filed a 
petition in a pending suit (to wind up and 
distribute the Heflin estate) alleging that 
the Burton estate was entitled to recover 
from the Heflin estate $16,191.40, the differ- 
ence between the amount paid Ruby S. 
Burton and the face value of the $25,000 
insurance policy in which she was named 
beneficiary. The executors of the Heflin 
estate answered this petition with a counter- 
claim alleging that, since Ruby S. Burton 
had no insurable interest in the life of 
Elmer Heflin, the Heflin estate was entitled 
to recover from the Burton estate the 
$8,563.35 paid by the bank to Ruby S. Bur- 
ton on the $25,000 policy. The trial court 
entered a decree declaring that Ruby S. 
3urton had no insurable interest in the life 
of the insured and that the Heflin estate was 
entitled to recover the amount paid by the 
bank to her. On appeal this decree was re- 
versed and a final decree entered by the 
Supreme Court in favor of Ruby Burton’s 
executors for $16,191.40, with interest. 


“The facts in the case now under considera- 
tion are distinguishable from those of the 
former Virginia cases cited. Heflin pur- 
chased the life insurance policy on his own 
life; he paid the full contract price for the 
insurance; and he named Ruby S. Burton, 
who had no insurable interest in his life, 
as beneficiary. These facts evidenced good 
faith and confidence and reduced the specu- 
lative or wagering feature to a degree too 
slight for the law to condemn the trans- 
action. . . . These facts should put the 
beneficiary in a life insurance policy on the 
same plane as a beneficiary named in a will 
during the life of the testator. . . . When 
an insured pays the full contract price for 
an insurance policy and reserves the right 
to change the beneficiary at will, such con- 
tract is the absolute property of the insured 
and he should have the same right to dis- 























pose of such property as he has to bequeath 
and devise his other assets, and it is hereby 
expressly so declared. 

“The second question presented is whether 
a named beneficiary is entitled to recover 
from the estate of the insured the amount 
deducted by an assignee creditor from the 
face value of the policy collected by such 
assignee. It is conceded that the right of 
the bank, as assignee, to apply the proceeds 
of the policy to the payment of its debt is 
superior to the right of the beneficiary. 
The controversy is between the executors 
of the estate of the beneficiary and the ex- 
ecutors of the estate of the insured. 

The right of the insured to the contract 
of insurance was absolute. He could have 
defeated the expectancy of the beneficiary 
in many ways. He could have exercised the 
power of appointment and named another 
beneficiary; he could have surrendered the 
policy for its then cash value; he could 
have designated the pledgee, the bank, as 
beneficiary pro tanto; or he could have made 
the proceeds of the insurance policy a 
primary fund out of which to discharge his 
indebtedness. The insured exercised none 
of these rights. He simply assigned the 
policy with other assets owned by him as 
collateral security to pay an obligation for 
which he was otherwise primarily bound. 
: . The cases are practically unanimous 
in declaring that the intention of the insured 
is the controlling factor in determining the 
rights of the parties. While the bank 
had a right to use the collateral in payment 
of the obligation due it, the exercise of this 
right did not deprive the beneficiary named 
in the policy of her right to subrogation, as 
it was her money that was used to discharge 
an obligation for which the Heflin estate 
was primarily obligated.”—Smith et al. v 
Coleman et al. Virginia Supreme Court of 
Appeals. September 5, 1945. 11 CCH Lire 
CAsEs 50. 
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Insurance in U. S. Supreme Court Again! 


3y an order of October 8, the United States Supreme Court noted “probable 
jurisdiction” in the case of Robertson, appellant v. The People of the State of Cali- 
fornia, which is an appeal from the decision of the California Superior Court 
sustaining a conviction of Robertson for violation of the California Insurance 
Code, forbidding agents of foreign insurers to operate without a license from 


the State of California. 


(See the May, 1945 issue of the JOURNAL.) The 


noting of jurisdiction by the Supreme Court indicates that the court will prob- 
ably hear the merits of the case. It is to be hoped that the implications of the 
S. E. U. A. decision, as regards the right of the states to license, regulate, and 
tax foreign insurers, will be made clear by the high court’s decision. 


THE I 


NSURANCE LAW JOURNAL 


OCTOBER 





(630) 


eit cra A Ath CR SAG RSL LIAL 


Ih 


icT » 


rm Ot p> ~ 


a OO OK wae 







ueath 
ereby 


ether 
cover 
nount 
n the 
such 
ht of 
ceeds 
bt is 
Ciary. 
utors 
e@ ex- 
itract 
have 
iciary 
d the 
other 
d the 
could 
k, as 
made 
cy a 
re his 
none 
1 the 
m as 
n for 
ound, 
mous 
sured 
g the 
bank 
ment 
f this 
amed 
n, as 
large 
‘State 
al. v 
rt of 
LIFE 


SER 





wR er cae Ri ae an eae onan iicti l Io att Vs 













Negligence 


Other than Automobile 


IN THE CURRENT PARADE OF CASES ium PUUUDEGLUULED COSA EULA 


AIRLINES AND RAILROADS ARE 
THE SAME FOR VENUE PUR- 
POSES: 


Airplane passenger injured (N. Y.) page 631 


DEATH OF ONE HUNDRED 
GOATS: 
Negligence in maintenance of pipe 


line—Goats die from drinking oil 
(Tex.) 


DEFECTIVE BATHTUB FAUCET 
HANDLE CAUSES INJURY: 
Landlord and tenant relationship— 
Obvious defect (Cal.) 
DELIVERY-MAN FALLS ON 
WASTE GREASE ON FLOOR: 
Stores and shops—Respondeat su- 
perior (Mo.) 
EMPLOYEES ELECTROCUTED BY 
CONTACT WITH POWER LINE: 
Power company’s liability—Employ- 
ees as trespassers (Cal.) 


LIMITATIONS IN SUIT ON FOR- 
EIGN DEATH STATUTE: 
Railroad’s liability—Timeliness of 
suit (N. 


page 633 


page 633 


page 632 
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PEDESTRIAN BLOWN OVER BY 
HIGH WIND: 

a ¢ city—Absence of hand- 
rail (Cal.) 


SANITARIUM’S LIABILITY FOR 
ALCOHOLIC PATIENT’S FALL: 
a of guards or restraints , 
Cal.) page 635 
SELLER’S LIABILITY FOR 
INFLAMMABLE LOUNGING 
ROBE: 
Robe catches fire—Implied war- 
ranty of fitness (D. C.) 


STOOPING PEDESTRIAN HIT BY 
STREETCAR: 
Streetcar “jumps the gun” on light 
—Street railway’s liability (Cal.) page 636 


USHERS NOT PROVIDED IN 
CROWDED THEATRE BAL- 
CONY: 

Patron injured—Boisterous children 
in balcony (N. J.) 

“VERY” SLIPPERY NOT “UNUSU- 

ALLY” SLIPPERY: 


Customer’s fall on floor—Misquota- 
tion of testimony (N. J.) 


page 635 
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AIRLINES AND RAILROADS ARE THE 
SAME FOR VENUE PURPOSES 


(NEW YORK) 


e Airplane passenger injured 
Venue of action 
Motion to dismiss 


An important extension to air carriers of 
a principle of venue, heretofore applied only 
to railroads, is accomplished in a recent 
decision of the United States District Court, 
Eastern District of New York. The plain- 
tiff sustained personal injuries while a pas- 
senger. on one of defendant’s planes in 
California. The plaintiff resided in New 
York county, and the general office of the 
defendant corporation was in the same 
county, which is within the Southern Dis- 
trict of New York. The basis of federal 
jurisdiction was diversity of citizenship. 
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NEGLIGENCE 
(631) 


Venue, therefore, is governed by Section 51 
of the Judicial Code, which provides in part 
as follows: 


‘‘Where the jurisdiction is founded only on the 
fact that the action is between citizens of dif- 
ferent states, suit shall be brought only in the 
district of the residence of either the plaintiff 
or the defendant.”’ 


Here, though plaintiff brought suit in the 
Eastern District of New York, the resi- 
dence of neither the plaintiff nor the de- 
fendant. The defendant made a motion to 
dismiss on the ground of improper venue. 
“It has been held for the purposes of venue 
that the ‘residence’ of the usual corporation 
is the county in which its principal office or 
principal place of business is located. 

In the case of a domestic corporation, its 
principal place of business is the location 
it so designates in its charter or certificate 
of incorporation. In the case of a foreign 


(Other than Automobile) 








corporation, it is the location it so desig- 
nates in its application for a certificate of 
authority to do business in this state 
However, the principles discussed thus far 
have long been subject to an exception made 
by the courts in the case of railroads. 
Whereas corporations generally may have 
but one residence in a state, railroads may 
have many. It has been held that a rail- 
road is a resident of every county ‘where it 
operates’, ‘where it has a place of business’, 
‘where it runs’, ‘where it owns property and 
runs its road’, ‘through which its line 
passes’. For purposes of venue there- 
fore, the residence of a railroad does not 
rest only upon the presence of tracks. The 
selling of tickets to passengers and accept- 
ance for transportation, and the receipt and 
discharge of freight and baggage are as 
much a part of a railroad’s operation as the 
running of trains over tracks. Where it 
performs these functions, it has a residence. 
While no authority has been cited to 
the court extending to airlines the exception 
established in the case of railroads 
there appears to be no logical reason for 
not doing so as to this defendant on the 
facts here presented. Both are common 
carriers of freight and passengers; both 
operate conveyances from terminal points 
along prescribed routes on regular sched- 
ules; both are vested with a public interest 
and subject to government control, the 
railroads by the Interstate Commerce 
Commission and the airlines by the Civil 
Aeronautics Board. Airlines such as this 
defendant are in competition with the rail- 
roads for much of the same business. The 
future promises a tremendous increase in air 
transportation after the war and the com- 
petition with railroads will become increas- 
ingly keen. It should make no difference 
that an airline travels lanes above the earth 
while the railroad travels upon it. The de- 
fendant has been operating its planes in and 
out of La Guardia Field, which is in the 
Eastern District of New York, for a long 
time. They arrive and depart on a fixed 
daily and hourly schedules. The defendant 
occupies offices at the airport and has nu- 
merous employees there, also hangars for 
the housing of its planes. These operations 
are a substantial part of the defendant's 
regular business of air ‘transportation as a 
common carrier. Plaintiff’s selection of:the 
Eastern District for the venue of her action 
against this defendant seems to me to be 
proper and defendant’s motion is therefore 
denied.”—Kibler, plaintiff v. Transcontinental 
& Western Air Inc. United States District 
Court, Eastern District of New York. May 
9, 1945. 12 CCH NEGLIGENCE CasEs 659. 


Frank L. Tyson, for plaintiff. 


Everett W. Bovard, James M. Bovard, for de- 
fendant. 
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DELIVERY-MAN FALLS ON 
WASTE GREASE ON FLOOR 


(MISSOURI) 


e Stores and shops 
Respondeat superior 
Inconsistent verdicts 
Owner’s liability 


A home-front casualty was the plaintiff 
DeMoulin. He was employed by the Amer- 
ican Packing Company. His duties em- 
braced the delivery of meat to retail stores. 
He had been making deliveries to the 
Kroger store for about two years. Deliveries 
there were made to a hanging scale for the 
Kroger butcher to weigh the meat. Enter- 
ing the rear door he would pass through a 
long narrow room, about six feet in width 
and twenty-five feet in length, used for 
storage space and a passageway, to reach 
the scale. Patriotic housewives had brought 
to the butcher, in tin cans and glass jars, 
grease and waste fat, and these containers 
were kept in a wooden box near the meat 
scale. Between 8:30 and 9:00 A. M. on the 
day of the accident, the plaintiff was carry- 
ing the hindquarter of a beef, weighing ap- 
proximately 130 pounds, on his shoulder 
along the passageway for delivery to the 
scale. As he neared the scale, he slipped 
on some grease on the floor and fell. The 
hindquarter- of beef landed on his stomach. 
The grease extended over a space approxi- 
mately two feet wide by three feet long and 
plaintiff had grease “all over” his pants and 
on the sides of his shoes. He noticed where 
the grease had come from, the box holding 
the containers, and said that it looked like 
one of the containers had tipped over. The 
jury returned a verdict exonerating Roethefi, 
the manager of the store, while finding the 
Kroger Company guilty of negligence. 
Judgment for $16,750 was entered for plain- 
tiff against the corporate defendant. The 
Kroger company appealed contending that 
the verdict against it was inconsistent with 
the verdict in favor of its store manager. 
The doctrine contended for by the Kroger 
Company applies where liability of the em- 
ployer falls within the rule of respondeat 
superior but it is inapplicable where the 
legal duties of the owner on the one hand 
and its manager on the other differ, the 
liability of the owner arising irrespective of 
the doctrine of respondeat superior. The 
owner of land cannot delegate the duty to 
keep the premises in a reasonably safe con- 
dition so as to avoid personal liability. 
Here, the Kroger Company owed a duty to 
maintain the store in such a manner as not 
to injure. It is not the type of tort which 
may be sustained solely upon a finding of 
negligence on the part of its manager or 
some other agent. There was evidence 


OCTOBER 





a an 


dente Bilin 





fror 
Kre 
was 
had 
reve 
or | 
exc 
Thi 
qui 
enti 
hos 
rem 
on 

Ros 
Bal 
pre 
ter 
641 


DE. 


(TE 






ntiff 


ner- 


ores, 
the 
eries 
the 
iter- 
rha 
idth 
for 
ach 
ight 
jars, 
ners 
neat 
the 
rry- 
ap- 
lider 
the 
ped 
The 
ach. 
OXi- 
and 
and 
lere 
ling 
like 
The 
ieli, 
the 
nce. 
ain- 
Che 
hat 
vith 
yer, 
ger 


leat 
the 
and 
the 
- of 
The 
’ to 
on- 
ity. 
r to 
not 
ich 
of 
or 
nce 








J 


1 ean a hes 


event 


from which the jury could find that the 
Kroger Company, through its employees, 
was charged with knowledge that the grease 
had spilled onto the floor. There was no 
reversible error in the admission of evidence 
or in the giving or refusal of instructions, 
except as to an instruction on damages. 
This instruction “assumed, instead of re- 
quiring the jury to find that plaintiff was 
entitled to $620 on account of medical and 
hospital attention.” This was cured by a 
remittitur of $620. Judgment was affirmed, 
on condition of remittitur—DeMoulin v. 
Roetheli, defendant, Kroger Grocery & 
Baking Company, appellant. Missouri Su- 
preme Court, Division Number Two. Sep- 
tember 4, 1945. 12 CCH NEGLIGENCE CASES 
641. 


DEATH OF ONE HUNDRED 
GOATS — LEAKY PIPELINE 


(TEXAS) 


@ Goats die from drinking oil 
Negligence in maintenance of pipe 
line 

Goats generally being renowned for un- 
discriminating palates, when pastured on 
oil-producing land they might well be ex- 
pected to include oil in their diet. Though 
the traditional tin can is apparently con- 
sumed with safety, oil-drinking proved fatal 
one hundred times in this case. Plaintiff 
Truesdell brought suit against the oil com- 
pany which leased the land, charging that 
his one hundred goats died because the 
company permitted a leaky pipe line to go 
unrepaired and, as a result, oil and salt 
water escaped and were consumed with fatal 
consequences by Truesdell’s goats. The trial 
court rendered judgment for plaintiff in the 
sum of $500. The appeal court found that 
the leaky pipe line was by no means the 
only source of oil, salt water and slush. 
There was general testimony that all pipe 
lines leak at one time or another. Since the 
oil company had the right, by its lease, to 
produce oil on its land, it was necessary that 
it maintain tanks and slush pits. Truesdell 
himself testified “that oil and salt water had 
been spouting out of Well No. 2 for 18 
months and running down into his pasture; 
that salt water and oil . had overflowed 


the slush pit and dike and his goats had died 


all over his pasture; that such substances 
leaked from the ‘8% inch line’ and ran ‘down 
into the creek on different occasions’; that 
the pit ‘where the oil stood’ had later been 
fixed as had the dam at the tank; that he 
had no idea of the particular time a goat 
died or how many goats died at any one 
time. He did not testify that he saw any 
goat drink oil from the leaky pipe line or 
oil that had leaked therefrom.” 


1945 





NEGLIGENCE (Other than Automobile) 
(633) 


The appeal court concluded that Truesdell’s 
own testimony disproved his contention. It 
could not be said that the goats died solely 
from drinking oil and salt water from the 
leaky pipe line, “since oil and salt water 
was ‘all over’ the pasture, according 
to his testimony, and equally available to his 
goats from sources other and different from 
the leaky oil pipe, and the evidence wholly 
fails to show that the appellee’s goats drank 
oil and salt water solely from the ‘leaky oil 
pipe line’ or that any definite number of his 
goats so drank and died as a result thereof.” 
The judgment of the trial court in plaintiff's 
favor was accordingly reversed.—Texas Pa- 
cific Coal & Oil Company, appellant v. 
Truesdell. Texas Court of Civil Appeals, 
Eastland. April 6, 1945. 12 CCH NEctI- 
GENCE CASEs 669. 

William K. Hall, Box 2110, Ft. Worth, Tex., 
Ben J. Dean, Breckenridge, Tex., for appellant. 


L. H, Welch, Breckenridge, Tex., for appellee. 


DEFECTIVE BATHTUB FAUCET 
HANDLE CAUSES INJURY 


(CALIFORNIA) 


e Landlord and tenant relationship 
Obvious defect 


The dangers lurking in a bathtub are legion. 
Turning on scalding water, stepping on the 
soap, tripping over the side of the tub, 
grabbing the light fixture with wet hands— 
all these are not uncommon. But in this 
case it was just the cracked handle of the 
hot water faucet which caused the trouble. 
When plaintiff and her two sisters moved 
into their apartment, plaintiff noticed the 
defect in the porcelain handle, but she took 
her baths unharmed for eleven months. 
She didn’t even bother to complain to the 
landlord. Finally, however, the day came 
when plaintiff suffered a cut in her hand, 
as the defective porcelain handle splintered 
when she tried to shut off the water. Mr. 
Donovan, the landlord, upon being told of 
the injury, said that “it was one of those 
old cracked faucet handles that he had in- 
tended to replace.” Did his remark indicate 
that he had knowledge of the condition of 
the handle in question? Plaintiff argued that 
it did. But at the end of plaintiff's case, 
defendant’s motion for a nonsuit was 
granted, and plaintiff appealed. 





Said the appeal court: “There is no evi- 
dence that either defendant made or at- 
tempted to make any repairs to the handle 
or in or about the bathroom. The evidence 
is that the handle was constructed of white 
porcelain, that the crack had turned brown, 
or a dark color, and was plainly visible to 
anyone using the bathtub; that plaintiff and 


















































— 


her sisters used the tub daily, and plaintiff 
saw that the handle was cracked, whereas 
there was no evidence that either defendant 
inspected the bathroom at any time during 
the eleven months tenancy, or had been 
informed of any defect ‘It is settled 
law that a landlord is not liable to his ten- 
ant for injuries from open and obvious 
defects in the premises let.’”” The judgment 
against plaintiff was affirmed.—Zavalney, ap- 
pellant v. Donovan et al. California District 
Court of Appeal, First District, Division 
Two. July 13, 1945. 12 CCH NEGLIGENC! 
CASEs 623. 

Vincent W. Hallinan, James Martin MacInnis, 
for appellant. 

Charles V. Barfield, for respondents. 


EMPLOYEES ELECTROCUTED BY 
CONTACT WITH POWER LINE — 


(CALIFORNIA) 


@ Power company’s liability 
Employees as trespassers 
Easement over owner’s property 


Contact with an 11,000 volt power line 
electrocuted the plaintiffs’ decedents. The 
defendant power company contracted with 
the construction company to furnish to the 
latter, power for “welding crane power and 
lights for steel shipbuilding”, for the con- 
struction of a shipyard. A provision of the 
contract was that the “customer hereby 
grants Pacific a right of way over the short- 
est practical route for any pole lines which 
it may be necessary to build over Customer’s 
premises for the purpose of making delivery 
hereunder.” The power service installed by 
the defendant, consisted of what is termed 
a tap line composed of three uninsulated 
copper wires carrying a load of 11,000 volts 
and was connected with the main line which 
ran along a street adjoining the customer’s 
shipyard. The tap line was carried into the 
premises on four poles which were approxi- 
mately 100 feet apart. On the crossarms 
of the poles were “High Voltage” signs. 
At the point where the accident occurred, 
the elevation of this line was approximately 
43 feet above the ground. The tap line and 
transformers were the property of the power 
company and were mamtained and operated 
by it. Plaintiffs’ decedents, employees of 
the construction company, were engaged in 
operating a portable floodlight tower, They 
took hold of the tower and started pushing 
it. It had traveled ten of fifteen feet when 
it came in contact with the tap line, with 
the result that the employees Lozano and 
Cohn received a charge of 11,000 volts of 
electricity, from the effects of which they 
died. The princpal defense of the defendant 
power company was that the decedents 
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were, in effect, trespassers, and so there 
was no duty to avoid injuring them. It 
argued “that as it admittedly had an ease- 
ment over the owner’s realty, therefore the 
acts of the decedents in pushing the tower 
against the tap line thereby diverting the 
energy from the line was an interruption of 
appellant’s use and possession of the prem- 
ises and a deprivation of the electricity 
which was its property. ,With such con- 
tention we cannot agree. Obviously if such 
were the case the very purpose for the 
installation of the line would be defeated. 
In other words it would prevent the very 
activity for which the line was admittedly 
installed. The right of way granted to the 
company to construct, maintain and service 
its lines on or over the customer’s private 
property was not exclusive of the ordinary 
use of the property by said owner and its 
agents or servants. Here the wires 
were not insulated and the happening, of 
the accident shows that they were not main- 
tained at a sufficient height. The record 
herein shows that there was ample evidence 
to permit the jury to conclude that the ap- 
pellant company could have prevented the 
accident either by insulating the wires, by 
placing them at a greater height above the 
ground, by running them in an underground 
conduit, or by guarding them in some other 
fashion” . . . Both before and after the 
installation of the high tension line defend- 
ant had notice that large portable equipment 
was to be used, and later saw it in use. 
Judgments for the plaintiffs were affirmed. 
—Lozano et al. v. Pacific Gas & Electric 
Company, appellant. California District 
Court of Appeal, Third District. July 31, 
1945. 12 CCH NEGLIGENCE CAsEs 655. 
Neumiller & Ditz, George A. Ditz, Thomas J. 
Straub, John J, Briare, W. R. Dunn, for ap- 
pellant. 

Gumpert & Mazzera, J. Calvert Snyder, Wainard 


G. Herrick, R. L. Gianelli, J. B, Freeman, for 
respondents. 


LIMITATIONS IN SUIT ON 
FOREIGN DEATH STATUTE 
(NEW YORK) 

@ Railroad’s liability 


Timeliness of suit 
N. C. death statute 


Plaintiff's decedent was killed in a wreck 
on the defendant’s railroad in the State of 
North Carolina, the wrongful death statute 
of which state provides a one-year limita- 
tion on filing of suit. Suit was not filed 
within a year, but beyond the year period 
and before two years had elapsed, suit was 
filed by plaintiff in the New York Supreme 
Court, and transferred to the federal dis- 
trict court. The defendant moved to dis- 
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miss the action as not having been filed 
within the period of limitation provided by 
the North Carolina statute. In opposition 
to the motion to dismiss, the plaintiff con- 
tended that the one-year limitation was 
merely a statute of limitation and not a 
condition precedent to the cause of action; 
and that the limitation period of the forum, 
that is, two years, should be applied to the 
action. However, the court held otherwise. 
“The North Carolina courts have uniformly 
construed the provision quoted as a condi- 
tion annexed to the cause of action and not 
as a Statute of limitation. Under Erie 
v. Tompkins, 304 U. S. 64, we are bound to 
give effect to this construction of the North 
Carolina statute if the courts of New York 
would so apply it. And I think it fairly 
well settled in this state that if a condition 
is annexed to a cause of action, such as the 
time limitation here shown, no suit may be 
initiated here after the expiration of the 
time. This action not having been 
commenced within the year prescribed by 
the North Carolina statute, and the com- 
plaint not pleading compliance with such 
statute, it must be dismissed.”—Moore, 
Admx., plaintiff v. Atlantic Coast Line Rail- 


road Company. United States District 
Court, Southern District of New York. 
Filed August 22, 1945. 12 CCH NEGLIGENCE 
Cases 661. 


Henry Hirschberg, J. R. Thompson, 299 Liberty 
St.. Newburgh, N. Y., Michael Moses, for 
plaintiff. 

Stewart & Shearer, 45 Wall St., New York City, 
N. Y., James J. Mennis, for defendant. 


PEDESTRIAN BLOWN OVER BY 
HIGH WIND : 


(CALIFORNIA) 
® Liability of city 
Absence of handrail 
Lack of warning signs 


“Blow the man down!” says the old sea 
chanty, and often at sea the wind obliges. 
3ut, in a case of first impression, the plain- 
tiff here sought damages because of injuries 
sustained when she was blown over and 
fell to the sidewalk while ascending steps 
leading up to the sidewalk on Taylor Street 
in San Francisco. She alleged that the build- 
ings along the street formed a natural canyon, 
down which a strong wind would blow, and 
that it was the duty of the city to provide 
warning signs and a handrail on the side- 
walks steps. Judgment for the defendant 
city was affirmed. 

“A person is bound to use ordinary care 
for his own safety and to observe and take 
notice of all such dangers as could have been 
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discovered by the observation of a person 
using ordinary care and caution, and pos- 
sessed of ordinary sight and hearing. The 
condition of the steps and the force of the 
wind were such as to be taken in at a glance 
and in an instant by any reasonably prudent 
person. Wind is a force of nature to which 
all persons are of course subject. If danger 
existed it was open and obvious. While the 
city’s general knowledge of its winds must 
be conceded, such knowledge is not superior 
to the knowledge and observation of an 
adult, and presumably reasonably prudent 
person actually exposed to the wind. ‘To 
look is to see’. There is nothing in the com- 
plaint to the effect that the appellant did not 
know that on a windy day Taylor Street 
between California and Pine Streets was ‘a 
sort of artificial canyon’. The city is under 
no duty to warn a pedestrian of something 
he or she already knows or of a danger 
(if there be one) obvious to everybody.” 
Judgment for the defendant was affirmed.— 
Belcher, appellant v. City and County of 
San Francisco. California District Court of 
Appeal, First District, Division Two. June 
1, 1945. 12 CCH Neciicence Cases 454. 
Vincent Surr, for appellant. 

John J. O'Toole, City Atty., Albert F. Skelly, 
Deputy City Atty., Lawrence S. Mana, Joseph 
Murphy, for respondent. 


SANITARIUM’S LIABILITY FOR 
ALCOHOLIC PATIENT'S FALL 
FROM WINDOW 


(CALIFORNIA) 


@ Absence of guards or restraints 
Jury question 


“You cannot determine what an alcoholic 
will do from one time to another”, said the 
physician in testifying. Nevertheless, the 
plaintiff, a chronic alcoholic who entered 
the defendant sanitarium voluntarily for treat- 
ment for alcoholism, was not guarded or re- 
strained in any way; and she was found 
lying on the cement courtyard beneath the 
window of her second-story room, suffering 
from the injvries for which she now seeks 
recovery. Shortly after plaintiff entered 
the sanitarium about 9 or 9:30 in the even- 
ing, she told one of the nurses that she was 
afraid she was in the insane asylum. The 
following afternoon she told the nurse that 
she wanted to get out because she thought 
she was in the insane asylum. The nurse 
reported all this, and the advisability of 
placing restraint on the plaintiff was dis- 
cussed, but nothing was done about restrain- 
ing or guarding her. The trial court 
directed a verdict for the defendant. On 
appeal this was reversed. 
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it appears to us that plaintiff’s evi- 
dence if believed by a jury is not as a matter 
of law insufficient to establish that plaintiff, 
during the hours between her arrival at 
defendant’s sanitarium and the time she re- 
ceived her injuries, was in a condition from 
which a reasonable person could conclude 
that she might do harm to herself unless 
restrained and that such condition was 
known to and recognized by defendant’s 
attendants who were charged with the care 
of plaintiff. The whole of such evidence 
points to the fact that the behavior of one 
in plaintiff’s condition could not be foretold 
with any degree of certainty and that, as 
reported by Mrs. Henke, the practical nurse, 
to her superiors in the sanitarium, plaintiff 
‘thought she was in the insane asylum.’ 
Thereafter, even though the matter of re- 
straints was discussed among the nurses 
and even though the physician in charge 
had ordered ‘restraint’ as the occasion re- 
quired, and testified that he wanted plaintiff 
‘placed in restraint for her own protection,’ 
no measures were taken to prevent plaintiff 
from attempting to escape from the sani- 
tarium either by leaping through a window, 
or otherwise. The windows in plaintiff’s 
room were open, apparently the screens 
could be opened by ‘pushing them out,’ 
plaintiff was not physically restrained in any 
way from leaving her bed, and no nurse was 
in sufficiently close attendance upon her to 
prevent her from attempting to leave the 
sanitarium, Under such circumstances it 
cannot be said that as a matter of law plain- 
tiff’s evidence failed to establish the negli- 
gence with which she charges defendant. 
The issue presented should have been re- 
solved as one of fact rather than as one of 
law.” Judgment for the defendant reversed. 
—Wood, appellant v. Samaritan Institution, 
Incorporated. California Supreme Court. 
In Bank. August 31, 1945. 12 CCH Nec- 
LIGENCE Cases 652. 

F. Murray Keslor, 5225 Wilshire Blvd., Los An- 
geles, Calif., for appellant. 


Charles E. R. Fulcher, 823 Title Guaranty Bldg., 
Los Angeles, Calif., for respondent. 


SELLER'S LIABILITY FOR 
INFLAMMABLE LOUNGING ROBE 


(DISTRICT OF COLUMBIA) 


e Implied warranty of fitness 
Robe catches fire from match 


The. third or fourth time that the plaintiff 
wore the chenille robe which she had bought 
from the defendant, as she was waving or 
“fanning” a match after lighting a cigarette, 
the robe caught fire, and the flame spread 
with great rapidity, “quicker than you snap 
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your fingers almost,” in spite of immediate 
and vigorous efforts of several persons to 
put it out, and plaintiff was severely burned. 
The robe was shown to have a very low 
resistance to flaming, and only a fraction of 
a second was required for ignition. The 
trial court directed a verdict for the de- 
fendant; on appeal judgment for the de- 
fendant was reversed. 


“The robe was bought, as appellee concedes, 
for use as a lounging robe. This purpose 
was obvious and therefore known to the 
seller. Since the buyer was not expert in 
textiles, we cannot agree with the view that 
her examination of the robe ought to have 
revealed the fact that it would burn up in 
an instant if it came in contact with flame. 
We think she clearly relied on the seller’s 
judgment that it was fit for use. In fact, 
appellee now concedes that the only ques- 
tion in the case was whether or not the 
robe was reasonably fit for use as a robe. 
Since outer garments intended for domestic 
wear are not unlikely to come into momentary 
contact with lighted matches, tobacco, or 
stoves, it seems to us clear that a robe, 
which, when this contact occurs, instantly 
bursts into flame and inflicts severe injury 
is unreasonably dangerous and unfit for use. 
Accordingly we think the jury should have 
been instructed that if the robe caught fire 
and burned as the witness testified, there 
was a breach of appellee’s implied warranty 
of fitness.” Judgment for the defendant 
was reversed.—Deffebach, appellant v. Lans- 
burgh & Bro. United States Court of Ap- 
peals, District of Columbia. June 29, 1945. 
12 CCH NEGLIGENCE CAsEs 530. 

Francis J. Kelly, Cornelius H. Doherty, for 
appellant. 

Austin F. Canfield, William T. Hannan, for ap- 
pellee. 


STOOPING PEDESTRIAN 
HIT BY STREETCAR 


(CALIFORNIA) 


@ Streetcar “jumps the gun” on light 
Street railway’s liability 
Contributory negligence 


Anyone who has been caught in the middle 
of a street between two streams of traffic 
because the red signal changed to green 
has had to decide in a split second, like the 
plaintiff in this case, whether to retreat or 
advance. The woman pedestrian here, a 
man on either side of her, had not reached 
the streetcar tracks when the signal changed. 
One of her companions grasped her arm, 
calling her attention to the approaching 
streetcar. Just as she had crossed the 
tracks, her purse, which she was carrying 
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under her right arm, fell to the street. In 
plaintiff's own words, the following oc- 
curred: 

Q. What happened to the contents of the purse? 
A. They were scattered about. Q, Did you con- 
tinue on across the street after the purse was 
knocked out from under your elbow? A. Well, 
without pausing, I attempted to retrieve the 
purse. Q. How did you do that, what did you 
do? A. Well, I just bent slightly and grabbed 
it up as I went. . . Q, Did you ever stop or 
stand still . . . A. Not to my recollection. 


The front of the streetcar struck plaintiff's 
right hip while she was in a stooping posi- 
tion. Her companions reached the other 
side of the street in safety. The streetcar 
was traveling 10 to 12 miles per hour, and 
there is evidence that it “jumped the gun on 
the signal.” Plaintiff was nonsuited, defend- 
ant railway company contending that she 
was negligent in proceeding across the street 
when she saw the car approaching, even 
though it violated the signal, and in stoop- 
ing to pick up her purse. 

Upon appeal, the court summarized its opin- 
ion as follows: “Whether the acts of plain- 
tiff in leaving the curb to make the crossing, 
and her continuation after she was part 
way across, and the signal changed, and she 
saw the car approaching, were incompatible 
with the conduct of a person of ordinary 
prudence, was for the jury to decide. She 
was at a busy intersection. There were 
automobiles behind her waiting to proceed 
across the course she had completed. When 
the signal changed she was confronted with 
the dilemma of whether it was wiser to re- 
treat and run the risk of injury from the cars 
waiting to cross the path she had already 
travelled, being caught between two streams 
of traffic, or to proceed on across the street. 
She, as well as those accompanying her, 
chose the latter course. Her companions 
reached the west curb in safety. She was 
two feet past the tracks on which the car 
was approaching, and as a person of ordi- 
nary prudence, she could have concluded 
that she had reached a place of safety. 
Even though her judgment may have been 
faulty, that does not necessarily establish 
her negligence. Whether the act of 
plaintiff in stooping to retrieve her purse 
was contributory negligence should have 
been submitted to the jury. She testified 
that even though she stooped, she continued 
her forward progress, and being two feet or 
more past the west tracks, she might, as a 
person of ordinary prudence have consid- 
ered herself in a safe position, and she was 
very near to such a haven inasmuch as the 
west steps on the west front side of the car 
struck her hip. It could be reasoned 
that such act was an instinctive unthinking 
effort to preserve property which would be 
reasonable to expect of a reasonably prudent 
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person having due regard for his safety. 
. . The jury could have determined that 
defendant should have anticipated that 
pedestrians were in the cross walk when the 
car jumped the signal and also that they 
would react to natural impulses. 
Hence, the jury could have decided that de- 
fendant’s negligence was the proximate 
cause of the accident.” The judgment of 
nonsuit was reversed.—Kirk, plaintiff, ap- 
pellant v. Los Angeles Railway Corpora- 


tion. California Supreme Court. In Bank. 
August 28, 1945. 12 CCH Neciicence Cases 
646. 


Entenza & Gramer, John J. Craig, 694 Subway 
Terminal Bldg., Los Angeles, Calif., for ap- 
pellant. 


Gibson, Dunn and Crutcher, E. H. Chipman, 
1000 Banks-Huntley Bldg., Los Angeles, Calif., 
for respondent. 


“VERY” SLIPPERY NOT 
“UNUSUALLY” SLIPPERY 


(NEW JERSEY) 


e@ Customer’s fall on floor 
Misquotation of testimony 





A single word may influence a verdict. In 
this not very unusual case of a slipping 
customer on a polished floor, the primary 
purpose of the appeal was to correct the 
trial judge’s misquotation of one word in the 
testimony. Defendant had offered no evi- 
dence as to the accident, except two 
photographs identified by plaintiff on cross- 
examination, but moved for a directed ver- 
dict when plaintiff’s counsel rested his case. 
The trial judge denied the motion, and ex- 
ception was entered for defendant. Counsel 
then summed up, and the jury was charged. 
In the course of the charge, the court, re- 
viewing the testimony of the plaintiff, re- 
marked that the plaintiff “says that ... she 
slipped and fell upon a floor which she says 
was unusually slippery. . Counsel, in 
taking exception, pointed out that the testi- 
mony had been that the floor was “very” 
slippery, but that the word “unusually” had 
not been used. 


The appeal court said: . We fell con- 
strained to hold that the foregoing mis- 
quotation of the testimony by the trial judge 
and his failure to correct it after it was 
pointed out, was harmful error, and may 
well have influenced the verdict. . .. As 
pointed out more than once in the decisions, 
waxed or polished floors in stores are com- 
mon enough, and action for falls on them 
does not lie except under conditions to 
which the word “unusual” has frequently 
been applied. In Webster’s International 
Dictionary the word “unusual” (to which 


(Other than Automobile) 





the adverb is referred) is defined as “not 


usual: uncommon: rare” and the word 
“very” as “in a high degree: to no small 
extent: extremely: exceedingly.” The dis- 
tinction may seem to be a narrow one, but 
a reading of the cases will show that they 
recognize a distinction which, as a test of 
negligence, segregates from the average 
polished floor of a store those that are more 
slippery than the average. We conclude 
the use of the word “unusually” in the 
charge may well have misled the jury and 
that it requires a reversal of the judgment 
and a ventre de novo.”—Blessing v. Good- 
man, t. a. Ridgewood Corset Shop, appellant. 
New Jersey Supreme Court. July 16, 1945. 
12 CCH NEGLIGENCE Cases 531. 

Wilbur A. Stevens, 60 Park Place, Newark, N. J., 
for appellant. 

Michael A. Dwyer, 12 Chestnut St., Ridgewood, 
N. J., for respondent. 


USHERS NOT PROVIDED 
IN CROWDED THEATRE BALCONY 


(NEW JERSEY) 


e Patron injured 
Boisterous children in balcony 
Overcrowded theatre 





The defendant was charged with failing to 
provide ushers to ride herd on the boister- 
ous, milling children in the balcony of the 
defendant’s crowded theatre. On the day 
of the accident, plaintiff, accompanied by 
her nineteen-year-old son, entered the de- 
fendant’s theatre. After purchasing tickets, 
they proceeded up two flights of stairs to 
the balcony. The picture was being shown 
and the theatre was darkened. Plaintiff's 
proof was to the effect that in the lobby of 
the theatre there was a large number of 
youngsters, noisy and milling about. As 
the plaintiff proceeded up the stairway there 
were also youngsters running up the stairs 
leading to the balcony. No usher was in 
the balcony. Defendant’s evidence was that 
the youngsters were not boisterous, noisy 
or creating any kind of a disturbance and 
that there was a boy, a theatre employee, 
in the balcony. Plaintiff took three steps 
from the top of the latiding in the balcony, 


to proceed to a seat, when she was knocked 
off her feet by the action and conduct of 
some of the youngsters in rushing to procure 
seats for themselves. One of the charges 
in the complaint was defendant’s alleged 
failure to provide ushers and attendants to 
control the actions of a large number of 
patrons who were permitted to use the 
balcony, causing a considerable overflow 
therein. The case was one for the jury. 
“While overcrowding or a crowd in theatres 
does not, in itself, constitute negligence, it 
may become so when the actions of the 
crowd are out of the ordinary character or 
such as to endanger the safety of the theatre 
patrons while seeking to procure seats.” 
Judgment for the plaintiff was affirmed.— 
Williams et vir v. Essex Amusement Cor- 
poration, appellant. New Jersey Supreme 
Court. September 12, 1945. 12 CCH NEc- 
LIGENCE CASEs 675. 

David Cohn, 115 Market St., 
for plaintiffs, appellees. 


Wilbur A. Stevens, 60 Park Place, Newark, N. J., 
for defendant, appellant. 


Paterson, N. J., 
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MAKING 
YOUR WISHES 
COME TRUE... 


One wish has been fulfilled. Won by 
34% years of deadly struggle. With 
God’s help, we have prevailed. 


Now we have a chance to make an- 
other wish come true. For most of us, 
the outlook is a bright one. If we will 
simply use the brains, the will, the en- 
ergy, the enterprise . . . the materials 
and resources . . . with which we won 
our war, we can’t fail to win the peace 
and to make this the richest, happiest 
land the world has known. 

Your wishes have been wrapped in 


that bright outlook. Your wish for a 
cottage by a lake. For your boy’s col- 







lege education. For a trip you long to 
take. For a “cushion’’ against emer- 
gencies and unforeseen needs. 


You can make those wishes come true 
by buying bonds today . . . buying them 
regularly .. . and holding on to them 
in spite of all temptation. 


There’s no safer, surer investment in 
the world. You can count on getting 
back $4 for every $3 you put in E 
Bonds—as surely as you can count on 
being a day older tomorrow. 


So why not be patriotic and smart 
at the same time? 


FULFILL YOUR WISH—BUY EXTRA BONDS 
IN THE GREAT VICTORY LOAN! 


This is an official U. S. Treasury advertisement—prepared under 


auspices of Treasury Department and War Advertising Council 














